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June 26, 1973, and reside together as husband and wifa. 

3. Defendants James F. Green and Sol Marks are 
Commissioner of the United States Immigration and naturalization 
Service, and District Director of the New York District of tha 
United States Immigration and naturalisation Service, rospectivelyj, 
with offices within tha Southern District of New York. 


4. Plaintiff Eddy Antoine Petit has formally established 
entitlement to an immigrant visa b? <d upon his marriage to j 

plaintiff Yanick Petit, and, on information, and belief, will 3oen j 
be issued a priority date under the Western Hemisphere numerical i 
limitation by the American Consulate at Montreal, Canada. 

5. In order to become a lawful permanent resident of 
the United States, plaintiff Eddy Antoine Petit need only await 
tha availability of tn immigrant vi3a subject to tha Western 
Hemisphere numerical limitation. 

6. Cn June 3, 1973, an order finding plaintiff 
Eddy Antoine Petit to be a deportablo alien was on Cared by a 
Special Inquiry Officer of the Immigration and Naturalization 
Service, and 3 aid plaintiff was granted voluntary departure on 
or before July 3, 1973, or any extension beyond such date as 
granted by tha District Director of the Immigration and 
Naturalisation Service. 

7. On July 17, 1973, plaintiff Eddy Antoine Petit, 

by his attorney, requested an extension of time from defendants 

* 1 ! 

in which to depart the Unitad States. Such request was founded | 

upon tha fact that plaintiff 2ddy Antoine Petit is married to a ! 

i 

lawful permanent resident of tha United States, Yanick Petit, 
with whom, ha resides in the United States. Such request was one 


I 
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falling within the official discretion of defandanti, and 
defendants were obliged to exercise such di3cration in a 
reasonable and non-arbitrary manner. | 

8. On July 18, 1973, defendant Sol Mark3, as Haw York 

s I 

District Director of the Immigration and Naturalization Service, j 

t 

denied plaintiff Eddy Antoine Petit's request for an extension 
of time in which to depart, and thereby prevented said plaintiff 

I 

from lawfully remaining in the United States while hi3 vi3a 
application i 3 pending. Dsfandant'3 failure to exercise their 
discretion in favor of plaintiffs Eddy Antoine Petit and Yanick J 
Petit was not part of a final order of deportation, and ia not j 
initially rsviewabla in the Court of Appeals. j 

9. The refusal of defendants to exercise their 

I 

discretion in favor of permitting plaintiff Eddy Antoine Petit 

f 

to remain in the United States with hi3 spouse while ax/aiting 

tha availability of an immigrant visa, wa3 based entirely upon 

an arbitrary, unreasonable, and ca?rLciou3 policy first placed 

into effect by the da-'.indents on August 1, 1972, and subsequently 

modified. Such policy rcutinaly allows aliens who are natives 

of the Western Hemisphere to remain in the United States to 

. *■ • 
await vi 3 a lM 3 uancs after a nonimmigrant admission, based upon 

their being spouses cr unmarried sons or daughters of a citizen 

• i 

of the United States, but denies tha same rights to aliens who 

i 

have identical relationships with a lawful permanent resident 

I 

of the United States. Such policy unlawfully'creates two 

! 

classes of aliens awaiting visas — those with close relatives i 
who are citizens of the United 5tatss, and those 'with close 

i 

relatives* who are lawful permanent residents of ths United ^>.at3S, 
end requires that those deportable aliens falling within tha 
lattor class dar.onstrr.ee tha existence of extraordinary circum- 
stances beforo dafundanta will permit tlx an to remain within the 
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I 



I 
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j! United States v/hile awaiting visa availability. 


,j 10. Tha aforementioned policy has a further refinement l 

i ' i 

! of tin squally discriminatory nature in its application to 

M . • 

close relatives of permanent residents of tha United States who 

H | 

i are awaiting vi3a availability. Aliens who are natives of tha 

!| ! 

!• Vfe stem Hemisphere ars permitted to remain in tha Uni tad States 

j during visa processing, where the alian married a lawful 

! • .# S 

i: pernanent resident before April 10, 1073, and was present in • 

, I 

i the United States before Aaril 10, 1973. Western Hemisphere 

il j 

natives who are spousas or unmarried 3on3 or daughters of 
| permanent residents are not considered eligible for discretionary 

i j 

deferred departure relief unless both tha relationship and the 
• presence of the offactad alien in tha United States ware in 
II effect on April 1C, 1973. 

|l 

'I 

11. There is no rational basis for tha above-mentioned 

ji 

j policy which is routinely implamantad by defendants and which 

I» 

:i in arbitrary, capricious, unraasor.able, and on abuse o’f discretion 

and bv which no legitimate interest of tha United States is served 

:| » 

J I 

12. On information and belief, prior to the afore- 

;! i 

•i mentioned change in policy implemented on August 1, 1972, depor- : 

•i ! 

table aliens \ho were natives of Western Hemisphere nations, who > 

il « 

i ! were in tha United States awaiting the availability of immigrant ; 

il i 

i visas, wera uniformly g od stays of deportation by dafendants,' 

)! I 

whoro such aliens had c"> relatives living in ths United States 

j: j 

who were cither citizens . .eraor, or lawful permanent rasident ; 

:■ * j 

aliens. 

i 

• . 

13. On information and belief, under the policy 

in effect prior to August 1, 1972, plaintiff Sddy Antoine Petit 
•—r«U h.v*. bain permitted tr. —r.-iir. in thv United S*-r*t'*e r*mAir*n 
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« » 

visa eligibility based entirely upon his marriage to plaintiff 
Yanick, a lawful permanent resident of the United States. 

i 

i 

14. On information and belief, the aforementioned policy j 
of defendants which was implemented by Operating Instructions 
issued on August 1, 1972, resulted solely and entirely from a 
directive issuad to Raymond M. Farrsll, then Commissioner of , 

the Immigration and naturalization Service, on or about June 27, 

* 

1972, by Representative Peter W. Rodino, Jr., of the United 

States House of Representatives, serving a3 Chaim- in of Sub- | 

i 

committee Number 1 (the Immigration and Nationality Subcommittee)j 

i 

of the Committee on the Judiciary. On information and belief 
such memorandum and contemporaneous oral communications indicatedj 
that Westsm Hemisphere aliens with permanent resident spouses, ■ 
or close relatives, be hsnceforth forbidden to remain in the 
United States pending visa availability. On xnfomavicn and 
belief, said instruction was implemented until March 23, 1973, 
when further directives vara issued by Representative Peter Vf. 
Ridiao, Jr., then Chairmen of the Judiciary Ccrrmittse, to tha 
Commissioner of the Immigration and Naturalisation Service, 

t 

indicating that said policy was to no longer be implemented, and 
that aliens who were natives of the Western Hemisphere and close ^ 
relatives of permanent residents should be approved to ramain in. ■ 
the United Stat 33 pending visa procsssing abroad. Cn Information, 
and bali3f, the Immigration and Naturalization Service arter 
orally racoivlng the approval of Representative Peter W. Rodino, j 
Jr. subsequently issued an Operating Instruction which indicated , 
that both close relatives of citizens and close relative* of 
permanent residents awaiting visa availability would be routinely 
granted discrationary deferred departure raliaf, but that flush • 
deferred departure rslisf would not be granted to close relatives 

T 

I 

l 

* i 
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of permanent residents if either their relationship to the 
permanent resident or their presence in the United States 
occurred subsequent to the date of April 10, 1973. I 

i 

I 

15. The imolamentafcion of the above-mentioned directive J 

i 

by defendants constitutes an abuse of discretion by defendants 
and i3 arbitrary, capricious, unreasonable and, on uni 

•» 

abdication by defendants of the powers and author!v 
upon the Attorney General and his delegates by the 

and Nationality Act. 


• •> u 




15. Jurisdiction of thi3 Court is claimed by ve;rt;,«rv 
of 5 U.S.C. Section 702, Section 704, and Section 706(2) 



8 U.S.C. Section 1329; 28 U.S.C. Section 2701; 23 U.V.C. l*ectio« 

I 

1345; and 23 U.S.C. Section 1651. Venue in this Jistri .r^-yi ' 
claimed by virtue of 23 U.S.C. Section 1391(e). 


'v ■ 


HH3R3F0A2, plaintiffs demand judgment against defendants 
as follow-s: 

i 

t 

(A) Declaring that any policy of defendants which j 

t 

discriminates between d.eoortable aliens with United States 

j 

citizen immediate relatives, and those with permanent resident 
immediata relatives in granting stays of deportation is unlawful. 


or 


discriminated between aliens with permanent resident alien 


relatives cn the basis of the April 10, 1973 date, or any otner ^ 
arbitrary date on which they entered the U: ited States, or became 
a close relative of a permanent resident is unlawful. 

i 

'U) Enjoining defendants from discriminating between j 
dcoort-hl* with United States citizen immediate relatives,! 
and dnportablo aliens with permanent resident immediate relatives' 
in the granting o* titays of deportation, or discriminating 


- o - 


ONLY copy available 




J 


!! 

;l 




I 


between aliens with permanent resident relatives on the basis 
of the April 10, 1973 data, or any other arbitrary date, which 

I 

they entered the United States or become a close relative of 

' ! 

a permanent resident. i 


(C) Enjoining defendants from deporting plaintiff 
Eddy Antoine Petit until his request for a stay of deoortation 

l 

has been adjudicated undar the same policies and standards which 

’ ' • . > »' ; 

apply to similar requests from deportahla aliens with United 
States citizen immediate relatives, or nlians with permanent 

I 

resident relatives who wars in the United Statas, and had entered 

into the relationship prior to April 10, 1973. 

. | 

(D) Granting such other and further relief a3 may 
seem just and proper. 


A SECOND CAUSE C? ACTION ON BSHAL? 0? PLAINTIPES 
P.ODOLPIiE 11031*, AMO EMESIS MCEL, AND ALL ALIENS 
IN THE UNITED STATES SIMILARLY SITUATED. 


.1 

:i 


I; 


17. Plaintiff Rodolpha Noel io a native and citizen 
of Haiti, and will imminently be ordered by defendants to 
surrender for deportation in the Southern District of New York. 

18. Plaintiff Emeri3 Noel is the lawful spouse of 
plaintiff Rodolpha Noel, and is a lawful permanent resident of 
the United States, having been lawfully admitted to the United 
Status for permanent residence on April 22, 1953. The said 
plaintiffs were married in the City and Stare of New York on 
April 1®, 1973, -and reside together as husband and wife. 


i 

t 

J 

i 

i 

* 

i 

: 

i 


19, Uefendunca Jainaa ?. Green, and Sol Marks are ; 

t 

Comniouior.ar of the United States Immigration and Naturalization 

• 1 

Service, apd New Ycrk District Directo’- r>£ the Trim in rat ion. «nd 
Naturalisation Service, respectively, wi th offices within the 
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Southern District of Mew York. 


20. Plaintiff Rodolpha Noel has formally established 

I 

I 

entitlement to an immigrant visa based upon hi3 marriage to j 

I 

plaintiff Eraeris Noel, and, on information and belief, will soon 
be issued a priority date under the Western Hemisphere numerical 

• * I 

limitation by the American Consulate at Montreal, Canada. 

I 

I 

21. In order to become a lawful permanent resident of 

the United States, plaintiff Rodolphe Noel need only await the 
availability of an immigrant visa subject to the Western Hemisphere 
numerical limitation. ! 


22. On June 27, 1973, an order finding plaintiff 

I 

Rodolpha Noel to be a daportabla alien was entered by a Special 

i 

Inquiry Officer of the Immigration and Naturalization Service, 
and 3aid plaintiff was granted the privilege of voluntary 
departure. 

o • 

a 

I 

i 

23. Plaintiff Rodolpha Noel’s request for an extension ! 

t 

of time to remain in the United States, was one falling within the 
official discretion o! defendants, and defendants are obliged to 

I 

cxerci3a such discretion in a reasonable and non-arbitrary manner. 


24. On August 20, 1973, defendant Sol Marks, as New York 

i 

District Director of the Immigration and Naturalization Service 
granted a brief extension of time to depart from August 21, 1972 
to August 23, 1973, solely to provide sufficient time for thi3 
suit to be filed and for no other reason. Plaintiff Rodolpha j 
Noel W 83 ndt granted permission to remain in the United States 
during the pendency of his v.\3i application. 

I 

25. The refu3.il of defendants to exercise their dia- 

i 

crotion in fayor of permitting plaintiff, P.odolpha Neel to 


I 

1 








remain in the United States with his spouse while awaiting the 

it i 

i i I 

availability of an immigrant visa was based entirely upon an 

ii j 

,i arbitrary, unreasonable, and capricious policy fir3t placed into 

effect by the defendants on August 1, 1972, and subsequently 

.'*! I 

jj nodifiad. Such policy routinely allows aliens who are natives 

• J I 

•, of the Western Hemisphere to remain in the United States to await j 

» 

.! visa issuance after a nonimmigrant admission, based upon their 
! ! * I 

being spouses or unmarried 3on3 or daughters of a citioen of the 

,{ > . 

j! United States, but denies the same rights to aliens who have 

ij 

!j identical relationships with a lawful permanent resident of the ’ 

Ji 

ji United States. Such policy unlawfully creates two classes of 

• I aliens awaiting visas — those with close relatives who are 

ii j 

,j citi 2 ens of the United Statas, and those with close relatives 
ii who ara lawful permanent residents of the United Statas, and 

t 

1 requires that thosa deportable aliens falling within the latter 
class demonstrate tha existence of extraordinary circumstances 

* 

I' before defendants will permit them to remain within the United 

i 

States while awaiting visa availability. 

’! 26. The aforementioned policy has a further refinement 

t 

i of an squally discriminatory nature“in its application to close , 

:| 

Ii relatives of oeraanent residents of the United States who are ; 

i * “ [ 

j! awaiting visa availability. Aliens who are natives of the 
it Ws 3 tam Hemisphere are permitted to remain in the United States j 
during vi 3 .i processing where the alien married a lawful permanar.tj 
re 3 ident before April 10, 1973, and \*a9 present in the United 
States bafera April 10, 1973. western Hemisphere natives who 

• 

were opoueas or unmarried sons or daughters of permanent residents 
[’ i 

are not considered eligible for discretionary deferred departure ; 

I , 

|; relief unless both the relationship and the presence of ths 

affected alien in the United States were in affect on April 10,197 














27. Thera i 3 no rational basis for the above-mentioned' 
policy which is routinely implomentad by defendants and which 
.\3 arbitrary, capricious, unreasonable, and an abuse of discre¬ 
tion, and by which r.o legitimate interest of the United States 
is served. 


2 3. On information and belief, prior to the afore- 
;j nanti ° n ad change in policy implemented on August 1, 1972, deport- ■ 

j able aliens who were natives of Western Hemisphere nations who 

j 

; were in the Uniced States awaiting the availability of immigrant 
, visaa w * r9 granted stays cf deportation by defendants, where 
j 3uch aliens had close relatives living in the United States who 

i I 

I wars either citizens thereof, or lawful permanent resident aliens.' 

i 

I 23. Oil information and belief, under the policy in 

effect prior to August 1, 1972, plaintiff, Rodolphe Moel, would 
have bean permitted to remain in the United States pending vi 3 a 
eligibility bus ad entirely upon hij marriage to plaintiff Uanick 

Moal, a lawful permanent resident of the United S>at-*a. 

J* ! 

j 

->9. On information and ballet, tha aforementioned 
policy or defendants which was implemented by Operating Instruc¬ 
tions issued on August 1, 1972, resulted 3olaly and entirely from 
a direct!-/a issued to defendant Raymond M. Farrell, than : 

Commissioner of the Immigration and Naturalisation Service, on or ! 

i 

about June 27, 1972, by Representative Peter W. Rodino, Jr. of 

| 

tho United States !iouse of Representatives, serving a 3 Chairman J 
of Subcommittee Humber 1 (the Immigration and Nationality Sub¬ 
committee) of tho Committee on the Judiciary. On information and 1 
odlicii such memorandum and contemporaneous oral communications 

I 

indicated that Western Honinphira aliens with oerrument resident 

. . * 
-000 3 30, cr f’flhvi. iv* henceforth forbidden to remain 

- io - ! 




I 


!i . . : : ;— 

// 
w 

« 

♦: 

I; in the United States pending visa availability. Cn information 
and bellof, aaid instruction was implemented until March 20, 1973, 

» 

whan further directives were issued by ?.aorejentative Peter '•?. 

. Rodino, Jr., than Chairman of tha Judiciary Conuaittoo, to the 

, : * 

Commissioner of the Immigration and Naturalisation Service, lndicat- 

; i 

, ing that 3aid policy was to no longer be implemented and that 

” ' i 

, aliens who were natives or the Western Hemisphere and close j 

j 

. relatives oipermanar.t reeident3 3hould be allowed to remain in the 
United States pending visa processing abroad. On information and 

; ; * i 

•j belief, tha Immigration and Naturalization Service, after orally J 
j receiving the approval of Representative Peter W. Rodino, Jr., 

| 

!• subsequently issued an Operating Instruction which indicated that j 

i ! I 

both cloae relatives or citicens and close relatives of permanent 

residents awaiting vis-i availability would bo routinely granted 
•j dinarst.ionary deferred departure rsliaf, but that auoh deferred 
departure relief would not be granted to close relatives of 
permanent residents if either their relationship to the permanent : 
resident or their presence in thi United States occurred subsequent 
to the date of April 10, 1973. 

t > 

I t 

• I 

31. The implementation of tha above-mentioned directive 

by defendants ccnsr.itutos an abusa of discretion by defendants 

• l * , 

and i 3 arbitrary, capricious, unreasonable and, an unlawful , 

abdication by defendants of the powers and authority conferred 
upon the Attorney General and hi3 delegates by the Immigration 
and Nationality Act. 

i 

> 32. Jurisdiction of this Court ia claimed by virtue 

* i 

of 5 U.3.C. Section 702, Section 704, and Section 70-5(2) (a); 

3 U.S.C. section 1329; 23 U.S.C. Section 2201; 23 U.S.C. Section 
.S.C. Section laol. Venue in thi j district is 

| 
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claimed by virtue of 23 U.3.C. Saction 1331(e). 

! I 

WH2DEPOSE, plaintiffa demand judgment against defendants 

as follows: 

» 

(A) Declaring that any policy of dsfandanrs which • 

t 

discriminates between deportable aliens with United States 

i 

citizen irnnediata relatives, and those with permanent resident 

immediate relatives in granting stays of deportation is unlawful ! 

1 * . } , 

or discriminated between aliens with permanent resident alien 

t 

I. relatives on the basis of the April 10, 1373 date, or any other ] 


arbitrary data which thav entered the United States or became 

j 

a close relative of a permanent resident is unlawful. j 

t 

| 

(3) Enjoining defendants from discriminating between j 

dooortable aliana with United Stntas citiean immediate relatives,' 

i 

and deportable aliens with permanent resident immediate relatives 
in the granting oi stays of deportation, or discriminating 
between aliens with permanent resident relatives cm tha basis 

i 

of th- April 10, 1373 data or any other arbitrary data in which 
the latter entered the United States or became a closa relative 
of a oermanant resident. 


(C) Enjoining defendants from daportir.g plaintiff 
Rudolphs Meal until hi3 regua3t for a stay of deportation ha3 
bean adjudicated under the same policies and standards which 
apply to similar requests from deportable aliens with United 
States citizen immediate relatives, or aliens with permanent 

resident relatives who were in the United States and ha3 

» 

entered into the relationship prior to April 10, 1973. 

(O) Granting such odier and further raila£ as may 
seem just and proper. 


12 • 




.1 

;• upon them by law, defendants are obliged to adhere to the 


|l ! 

•[ Fifth Amendment to the United States Constitution which guarantees: 

,1 ! 

If that no person shall be denied the equal protection of the laws, 

!. and that no invidious distinctions shall be made between individuals 
: : or between classes of Individuals. 


. I 

‘ f * 

35. Tha aforesaid policy of defendants which discriminates 

| 

batwesn lawful permanent residents of the United States, and 

I 

citizens of the United States, in staying or failing to stay the 
exportation of trseir imediat* relatives awaiting visa availability 
is violative of the guarantee of equal protection of the laws 
1 implied in tha Fifth Amendment to tha Constitution of the 
: United Statej, and thus, an abridgment of tha rights of both the 
j alien and the lawful permanent resident alien spouse. 


35. Jurisdiction of thi3 Court i3 claimed by virtue 
' of 5 U.S.C. Section 702, Section 701, and Section 705(2'(a)j 

i 1 

3 U.S.C. Section 1329; 23 U.S.C. Section 2201; 23 U.S.C. Section 
1316; and 23 U.S.C. Section 1551. Venue in thi3 District i3 ; 

1 

claimed by virtus of 20 U.S.C. Section 1391(c). 


WSHSJOSS, 


as follows: 


olaintiffs demand judgment against defendants 

i 


- 13 


I 






(A) Declaring that the policy of defendants which 
discriminatea between deportable aliens with United States 
citizen immediate relatives, and tho3S with permanent resident 

: immediate relatives is unlawful. 

(B) Enjoining defendants from discriminating between 
deportabie aliens with United States citizen immediate relatives, 
and decorfable aliens with permanent resident immediate relatives 
in the granting of stays of deportation. 

(C) Enjoining defendants from deporting the daportab. 
alien plaintiffs and all aliens in the United States similarly 
situated until their requests for stay of deportation have been 
adjudicated under the same policies and standards which apply ta 
similar requests from deportabie aliens with United 3rates 
citizen immediate relatives. 

(D) Granting such other and further relief as nay 
seem just and proper. 

A5 A FOUP.TII CAUSE 07 ACTION OM BEHALF 07 
HODOLPHE NOEL, EMI HI 3 M02L, EDDY ANTOINE PETIT, 

AMD YAillCIv PETIT, AMD ALL ALIENS IN THE UNITED 
STATES 3IMILAPLY SITUATED _ 

37. Plaintiffs hereby reassert and incorporate the 
allegations in paragraphs 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 


13, 

14, 

15, 

■16, 

17, 

■13, 

13, 

20, 21, 22, 23, 24, 25, 23, 27, 23, 

29, 

33, 

31, 

32, 

33, 

34, 

35, 

35. 


38. In exorcising the discretion which is conferred 
• upon Haem by law, dalmcante are cnliged .o m t»*a 

i 

Fifth Am*p. 'manh to thi* United States Constitution which guar ant it 
►hat no lyw'.on shall hi denied the anual protection of the laws. 









I 


/ (l\ 


I 

and that no invidious distinctions shall be mads between individuals j 
or between classes of individuals. j 


39. The aforesaid policy of defendants wnich di 3 criminate 3 
between daportabla alien3 who are natives of the Western Hemis- . 
i ph 3re and are close ralatives of lawful permanent residents of 
' the Unitad States in staying or failing to 3tay the deportation j. 

1 while awaiting visa availability, on the basis of whether the 
j alien was in the United States before April 10, 1973 and whether 
1 the relationship wa 3 in existence before April 10, 1973, is 

• violative of the guarantee of equal protection of the laws 
i implied in the Fifth Amendment to tha Constitution of the 

Unitad States, and thus an abridgement of the rights of both the ; 

alian and the lawful permanent resident alien orouss. j 

: I 

. Jurisdiction of this Court is claimed by virtue 

of 5 U.S.C. Section 702, Section 704, ar.d Section 706(2) (a); ' 

3 U.S.C. Section 1329; 23 U.S.C. Section 2201; 23 U.S.C. Suction ; 

134S; and 23 U.S.C. Section 1651. Venue in this District is 

claimed by virtue of 23 U.S.C. Section 1391(e). 

• i 

i 

WESSS70P2, plaintiffs demand judgment against , 

defendants au follows: j 

(A) Declaring that the policy of defendants which 
discriminates between deportable aliens with permanent resident j 
ij immediate relative.! cn tha basis of whether the deportable j 

alien was in the United States and tha relationship existing 
before April 10, 1973, is unlawful. J 

(rt) anjoining defendants from discriminating 
between C^rstabla tlions with permanent retidsnt immediate . 

-h,, gr-r.Mm of stays of deportation, daonndent 


I 
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upon whether the deportabia alien wa3 in the United States and 
the relationship existing prior to April 10, 1073. 

(C) Unjoining defendants from deoorting the deoortable | 
alien plaintiffs and all alisn3 in the United State3 similarly 

I 

situated until their requests for stay of deportation have been 

i 

adjudicated under the same uolicie3 and standards which uooly to : 

similar requests from daportable aliens './ho were in the United 

• ## ) / 

States with the relationship existing before April 10, 1073. 

i 

(D) Granting such other and further relief as may 
Seem just and proper. 


A3 A FIFTH CAUS3 OF ACTION ON 33HAL? OF 

nonoi.533 :;o3h, emiris ?!03l, eddy an to inf pbtit, 

AND YXi~.cz PETIT, Aa'ID ALL AalEIJS IN THE UNITED 
STATES SIMILARLY SITUATED __ 


•1 \. Plaintiffs hereby raassert and incorporate the 


allegations 

.in 

parag 

raphe 1, 

-5 

r - * 

3, 4, a, 6, 

7, 3, 3, 10, 11, 12 

13, 

14, 

13, 

s - 

U. « 

1 t 

9 *>• * t 

lo, 13, 

20, 

21, 22, 23, 

24, 25, 26, 27, 23, 

23, 

30, 

31, 

32 

, 33, 

34, 35, 

and 

35. 



*12. In formulating statements herein, and policies ! 
of general or particular applicability end future effect 
designed to implement, interpret, or prescribe law or policy. 


defendants are required under the Administrative Procedure Act, 


5 U.S.C. 251 et_ saq. to publish a notice of proposed Rule Making j 

in the Federal Register, and to nfEord interested persons an 

opportunity to participate in the rules making through the sub- 
“ I 

mission of written data, views, or arguments; and pursuant to 

3 nid A''mini strati, vs Procedure Ac t, the required notice and 

i 

nubilearirn of a proposed rule must bn made not less than 30 days 
orior to the affective date fhnroof. 








43. On or about July 17, 1972, defendants issued 
Operating Instructions, implementing, a3 of August 1, 1972, 
its aforementioned policy of discriminating between deportable 
aliens with lawful resident immediate relatives, and deportabla 
aliens with United States citizen immediate relatives; on or 
about April 10, 1973, defendants issued further Operating In3truc-' 
tions creating a cut-off date of April 10, 1973, for the aoplica- ' 

i 

I 

tion of its policy of discriminating against relatives of per- 

manant resident aliens. Both such instruction constituted stata- j 

j 

ments and policies of general applicability and future effect, 
designed to implement and prescribe policy, within the meaning 

i 

and intent of the Administrative Procedure Act. 


44. At no time have defendants published or caused ! 
to be published the aforementioned Operating Instructions in 
the 7edernl P.aginter, or permitted the public to comment thereupon 

♦ 

S 3 required by the expressed terms of the Administrative Procedure 


45. The aforementioned Operating Instructions are 

j 

invalid and unlawful, being wrongfully implemented in violation 

I 

. *• 

of the provisions of the Administrative Procedure Act. 

45. Jurisdiction of this Court is claimed by virtue 
of 5 U.S.C. Section 732, Section 704, and Section 705(2)(a); 

8 U.S.C. Section 1329; 23 U.S.C. Section 2201; 23 U.S.C. 

Section 13‘.5; and 2'3 U.S.C. Section 1551. ,r enua in this District 

4 

is claimed by virtue of 23 U.S.C. Section 1391(e). j 


nilSPiJTOSS, plaintiffs demand judgment against defendant 


as follows; 


(A) Declaring that the policy of defendants which 
discriminates between deportable ali:*r>.3 with United Stat-m 













citizen immediate relatives, and those with lawful permanent 
resident immediate relatives and between those with lawful 
permanent re 3 idsn trelative3 on the basis of tneir presence in 

I 

the United States, and the existence of the. relationship before j 

t 

April 10, 1073, was adopted in a manner which is violative of 

I 

l 

the Administrative Procedure Act. 

t 

(3) Enjoining defendants from deporting the 
deportable alien plaintiffs, or any other aliens, under such . 
policv until defendant has publiahed in the Federal .^agister 

its instructions implementing the aforesaid policy, and a period j 

i 

of 30 davs has alaosed. | 

j 

(C) Granting 3 uch other and further relief as may 
seam just and proper. 

- ~ A gxXTH C.VJ33 O? ACTION CM 3"HALF 07 
F.OOOIiPHF MOIL, E.ilEIS NOEL, 2DDF ALTOI-t ?ni* ( 

.vp YANICIC PETIT, AMD CM BEHALF OF ALL ALIi-Na 
IM 7!IE UNITED '.FATES 31'IILA EL’f SITUATED __ 

i 

47 plaintiffs hereby reassert and incorporate tie 
rtLl«S.ti«u in *««««*>• 1 , 2 . 2 . -1,5,5,7,8,0, 10, 11, 12, 13. 14/ 
15, 16, 17, 18, 10, 20, 21, 22, 23, 24, 25, 25, 27, 23, 22, 20, 
31, 32, 33, 3-1, 35, and 36. 

A3. The aforesaid policy of defendants which maloe 
decisions as to staying or failing to stay the deportation of J 
immediate relatives of citizens and of residents of the 
United States, in the manner set forth hereinafter, is the j 

result solely and exclusively of directions and instructions 
issued *to the Commission of the Immigration ft Naturalization 
Service by Hen. Pater vT. Podino, hr.. Chairman of the House 
flMbocm-itteo on Immioration. Nationality ft International Law 
fyt the Hay.so of Ropriaentativas, and was not or. a result ot tne 
considered Judgment and decision of «.« **U Coaaisalonar, 


17 - 
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the exercise of his own judgnent and discration. The afore-: 
nentioned discriminatory policies are tho3e which (a) permit 

spouses of American citizens to remain while awaiting viaa 

\ 

processing, but not the spouses of rs3id< nt aliens, unla33 
the alien 3 pouse was in the United States, and married to the 
permanent rasleant prior to April 10, 1973. 


49. Defendants adherence to the policy set forth in 

• : y , \ ! 

3 uch directive constitutes an unlawful abdication anu delegation 
of the power conferred upon the Executive Dranch of Government i 

by the immigration and Nationality Act, a3 amended, of >-ha 
United States, and constitutes a violation of the principle of 
separation of powers embodied in the Constitution of the 
United State3. 


50. Jurisdiction of thi3 Court is claimed by 
virtue of 5 U.S.C. Section 702, Section 704, and Section 705(2) U)> 
B U.S.C. Section 1329; 23 U.J.C. Section 2201; 23 U.S.<~. 

Section 1340; and 23 U.S.C. Section 1551. Venue in this 
District in claimed by virtue of 23 U.S.C. Section 133x(e) . 

i 

*• 

V7ILEP3F0R2, plaintiff3 demand judgment against 
defendants as follows: ( 

I 

(A) Declaring that the policy of defendants which j 
discriminates between deportable aliens of the United States j 

citizen immediate relative, and those with permanent residence 

i 

immediate relatives, and between those with lawful oermanent j 

resident relatives, on the basis of thsir presence in tho 
United states, end the oxiatar.ee of the relationship before • 

April JO, 1973, ia unlawful. ! 

(«) Enjoining dafendants frem discriminating 

• , . «, j . ..i i.u tTnife#*! *'•' 

-lun unices -" —- 
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relatives and between thosa with lawful permanent resident 
relatives on the basia of their presence in the United States j 
and the existence or the relationship before April 10, 1973, 
in the granting of stays of deportation. 

(C) Unjoining defendants deporting plaintiffs and 
all aliens similarly situated from the United States until their* 
request ror stays of deportation has been adjudicated under the j 
3ane policies and standards which apply to similar requests - 
fron ceportabla aliens with United States citizens immediate 
relatives, and deportable alian3 where the relation3'nio exisu 3 j 
prior to Aoril 10, 1373. 

i 


(D) Granting such other and further relief as may | 
seen just and proper. • 


Yours, etc. 

FI’.IED FRAGOMEM & DSL ASY, P.C. 


Attorr.ava for Plaintiffs 
513 Madison Ave. 

New York, M.Y. 

Tel„ No. ?12 - 0.93-3553 


5ys_ 

2L-'1SR c'USD 

AUSTIN T. FFA30M2N, JR. 

21ARTI'! L. R0TIIS7EIN, 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF MEW YORK 


!! 


wo 


ja¬ 


il 


RODOLPHE NOEL, EMIRIS NOEL, EDDY 
ANTOINE PETIT, and YANICK PETIT, on 
Behalf of Themselves, and all Aliens 
in the United States Similarly 
Situated, 


^ ** * O Sj 


Plaintiffs, 


v. 


JAMES F. GREEN, as Commissioner of 
the Immigration s Naturalization 
Service; and Sf'L MARKS as New York 
District Director of the United 
States Immigration & Naturalization 
Service, 

Defendants. 


ORDER TO SHOW CAUSE 

$7nv DepsmrhJ 
WTff-jf- S7rt'/ 


: 

-X 


1* It appearing from the annexed affidavit of 
Aoii/nJ.frAAjfMApL, Esq., sworn to August 24, 1973, that an action 
has been filed in this Court to enjoin defendants from deport¬ 
ing plaintiffs Rodolphe Noel arid Eddy Antoine petit, and to 
enjoin defendants James F. Green from continuing to implement 
anywhere in the United States, and Sol Marks from continuing to 
implement in the New York District of the Immigration & 
Naturalization Service, a policy which discriminates in granting 
stays of deportation to deportable aliens who are natives of the 
Western Hemisphere and have close relatives who are citizens of 
the United States, and enforcing the departure of the deportable 
aliens who are natives of the Western Hemisphere and have close 

J 

relatives who are lawful permanent resident aliens, and further, : 
granting stays of deportation to deportable aliens who are 
natives of the Western Hemisphere and have close relatives v/ho 
are lawful permanent resident aliens where the deposable alien ! 
was present in the United States, and the relationship existed 


c 
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prior to April 10, 1973, and enforcing departure of such aliens 
under similar circumstances where the deportable alien entered 
the United States after April 10, 1973, or the re.', itionship 
creating the close relation arose after April 10, 1973; anC it 
further appearing that plaintiffs move by this Order to Show 
Cause for an injunction pendente lite to restrain the deportation 
of F.odolphe Noel and Eddy Antoine Petit, and to restrain defendants 
from continuing to implement its aforesaid policy until the case 
can be heard in due course; and it further appearing that without 
an interim stay pending the hearing and determination of this 
motion for an injunction pendente lite, the plaintiffs herein 
might be deported, and thus make moot this action as to said 
plaintiffs, as well as this motion, it is now 

ORDERED, that defendant James F. Green, and Sol Marks, 
or^the^Lr attorney, show cause before this Court on the /<J^~day 

> 1973, in Room //C of the United States Courthouse, 

Foley Square, in the Borough of Manhattan, City and State of 

New York, at 10:00 AM of that day or as soon thereafter as 

Counsel can be heard, why an order should not be made herein 
* 

enjoining defendant from deporting the said plaintiffs from the 
United States, and enjoining the continued implementation of the 
aforesaid discriminatory policy until the hearing and determina¬ 
tion of this action, and it is further 

ORDERED, that pending the hearing and determination 
of this motion, the defendant be, and hereby are, stayed 
from deporting plaintiffs Rodoiphe Noel anu Eddy Antoine Petit, 

I 

from the United States. 

Service of a copy of this Order shall be sufficient 


I 




~~y 


if served personally on the defendant, Sol Marks, -ear on the • 

ney, on or before J " 


United States Attorne 
day of 


5 7^ day ofjJlMS 


on or before. 
, 1973. 


MD 

, -ear 
P.M. of the 



DATED: 


New York, 
August 2JJ. 


New^Yojk 


Issued at: } *2- ?>£ 



C 4< t >k 

P. /*? 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

--- 



RODOLPHE NOEL, EMIRIS NOEL, EDDY : 

ANTOINE PETIT, and YANICK PETIT, On 
Behalf of Themselves, and all Aliens : 

in the United States Similarly 
Situated, : 

Plaintiffs, s 

V. • : AFFIDAVIT IN j ./ 

JAMES F. GREEN, as Commissioner of : ' SUPPORT OF MOTION 

the Immigration & Naturalization 
Service; and SOL MARKS, as New York : 

District Director of the United States 
Immigration & Naturalization Service, ; 

Defendants. : 

-- x 


STATE OF NEW YORK ) 

: SS.: 

COUNTY OF NEW YORK ) 


AUSTIN T. FRAGOMEN, JR., being duly sworn, deposes 

and says: 

1. I am an attorney in the law firm of Fried, Fragomen 
& Del Rey, P.C., attorney for Plaintiffs, and make this affidavit 
in support of the motion-for an injunction pendente lite to 
restrain defendants James F. Green, and Sol Marks, from deporting 
plaintiffs Rodolphe Noel and Eddy Antoine Petit, from the 
United States, and from continuing to implement a policy which 
discriminates in granting stays of deportation to daportable 
aliens who have United States citizen immediate relatives and 
requiring the departure of deportable aliens who have identical 
relationships to lawful permanent resident aliens, and which 
policy further discriminates by granting stays of deportation 
to deportahle aliens who have lawful permanent resident relatives! 











where the deportable alien was present in the United States and 
the relationship existed prior to April 10, 1973, and requiring 
the departure of such aliens who were either not in the United 
States or did not have such a relationship before April 10, 1973. 

2. A copy of the Complaint herein is attached to 
these papers and will have been filed with the Court by the 
time this motion is submitted to the Court. 

3. This motion is made by order to Show Cause, instead 

of Notice of Motion, in order to request an interim stay of 

* 

deportation pending determination of the Motion, for if no stay 
is granted, the action will be mooted as to plaintiffs who will 
imminently be ordered to surrender for deportation. Plaintiff 
Rodolphe Noel must surrender for deportation on August 28, 

1973, and Plaintiff Eddy Petit has been notified that he will 
be ordered to surrender imminently. 

4 . This action is one brought by plaintiffs 
Rodolphe Noel, Emiris Noel, Eddy Antoine Petit and Yanick Petit, 
on behalf of themselves, and on behalf of all aliens in the 
United States similarly situated to enjoin a policy of defendant^ 
which plaintiffs contend is arbitrary, capricious, and unreasonable 
a violation of the constitutional guarantee of equal protection 
of laws, of the administrative procedure act, and of the con¬ 
stitutional principle of separation of powers. On information 
and belief, the policy is applied by defendants to prevent 
certain Western Hemisphere aliens whose eligibility for immigrant 
visas has been approved, or which is about to be approved, from 

i 

remaining in the United States pending the availability of a visa 
at an 7\merican Consulate abroad. The intentional distinction 
iw defendants i* liahwnen dnportable Western Hemisphere 
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1 ■ nip a 
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• 

aliens who have close relatives who are permanent residents 
■j of the United States, and those who have identical close 

I 


j! relatives who are citizens of the United States. On information 



[j *** belief, defendants have routinely permitted deportable 



jj Weste m Hemisphere aliens to remain in the United States 

l 

j 

t 

|j P endln 9 v;i -sa availability if they have a United States citizen 

j 


immediate relative, but have deported and continue to deport 
Western Hemisphere aliens in identical situations who have imme¬ 



diate relatives who are permanent residents. On information and 
belief, in applying the aforementioned discriminatory policies 
to close relatives of permanent residents of the United States 
who are awaiting visa availability, defendants have utilized an 



arbitrary and capricious cut-off date of April 10, 1973. Pursuan 

- 


to such cut-off date. Western Hemisphere natives who are 

.j 

t 

• 

• 

spouses or unmarried sons or daughters of permanent residents 
are not considered eligible for discretionary deferred departure 

* 1 

1 j! re li- e ^ unless both the relationship ana tlie presence of the 

1 

| 


effected alien in the United States were in effect on April 10, 

1 

' 

: 

1973. 

i 

1 

ii 

5. On information and belief, the aforementioned 

1 

1 

i 

* 

i 

policy of defendants which was implemented by Operating 

l 

1 

« 

li 

Instructions issued on Juiy 17, 1972, to be effective July 31, 

1 

j 

1972, resulted solely and entirely from a directive issued to 

i 

% * 

1 

i 

Raymond M. Farrell, then Commissioner of the Immigration & 

. 

# 

Naturalization Service, on or about June 27, 1972, by 

1 

] 

i’ 

1 1! 

i! 

jt 

Representative Peter W. Rodino, Jr. of the United States House 

| 


Representatives, serving as Chairman of Subcommittee Nunber 1 I 

j 


i! 

(the Immigration and Nationality Subcommittee) of the Judiciary • 

i 

t. 

Committee. A copy of such directive, and implementing Operat¬ 

, 

«• 

1- 

ing Instructions, are attached hereto as Exhibits A and B, 

• 

1 ( 

resoectivolV. 

J 

- 2 - 1 

| 

I 

, 

•i 


. i 

*• 
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6. On information and belief, such memorandum and 
contemporaneous oral communication from Representative 
Peter W, Rodino, Jr., indicated that Western Hemisphere aliens 
with permanent resident spouses, or close relatives, be hence¬ 
forth forbidden to remain in the United States pending visa 
availability. 

7. On information and belief, the aforementioned 

. , • •* . •, .t 

directive and policy was implemented until March 281973, s 
when further directives were issued by Representative Peter W. 
Rodino, Jr. (then Chairman of the House Judiciary Commiotee) 

y 

to the Commissioner of the Immigration and Naturalization Service 1 , 
indicating that said policy was to no longer be implemented, 
and that aliens who were natives of the Western Hemisphere and 
close relatives of permanent residents, should be allowed to 
remain in the United States pending visa processing abroad. 

Exhibit C is a reprint of that letter. On information and 
belief, the Immigration and Naturalization Service, after orally 
receiving the approval of Representative Peter W. Rodino, Jr., 
subsequently issued an Operating Instruction which indicated that 
both close relatives of citizens, and close relatives of per¬ 
manent residents awaiting visa availability would be routinely 
granted discretionary deferred departure relief, but that such 
deferred departure relief would not be granted to close relatives 
of permanent residents if either their relationship to the 
permanent resident or their presence in the United States 
occurred subsequent to the date of April 10, 1973. 

I 

8. Attached hereto, as Exhibit D, is a letter dated 

January 22, 1973, from Raymond F. Farrell, then Commissioner 

of the United States Immigration i Naturalization Service, to 

Mr. Edward J. Ennis, Chairman of the Board of Directors of the ! 

* 

! 

i 

t 


H 




* • - — yi'«- 

American Immigration and Citizenship Conference. Such letter 
indicates that tha Service 1 s change regarding deferred departure 
status was adopted in response to the recommendation of Sub¬ 
committee #1 of the House Judiciary Committee. Exhibit E is a 
letter from Associate Commissioner Greer.# to Leon Rosen, 

Chairman of the Association of Immigration & Nationality Lawyers 
dated April 3, 1973, stating that the change in the August, 

1972 policy was tha result of efforts by Congressman Peter W. 
Rodino, Jr., then Chairman of the House Judiciary Committee. 

In accordance with existing policy, an extension of departure tim'e 
can be granted to spouses of lawful permanent resident, aliens 
if they were married on or before April 10, 1973, and that a 
request relating to any such marriage which occurred subsequently 
to April 10, 1973, must be denied. 

9. The full brunt of the deliberate and discriminatory 
policy being implemented by the Immigration and Naturalization 
Service is felt most acutely by the plaintiffs in this action. 

The two sets of plaintiffs, are each husband and wife. In 
each instance the husband is an alien present in the United 
States who has formally established- entitlement to an immigrant 
visa, and the wife is a permanent resident of the United States. 

In each such instance, on information and belief, the husband 
need only wait the availability of an immigrant visa under the 
Western Hemisphere numerical limitation in order to become a 
lawful permanent resident of the United States. On information 
and belief, defendants have refused to grant each such husband 
a stay of deportation pending visa availability solely on the 

I 

ground that his spouse is not a citizen of tha United States 
and that his marriage took place after April 10, 1973. On 
information and belief, each such plaintiff husband would be 

I 


5 










permitted by defendants to remain in the Unitea States pending 
the availability of a Western Hemisphere visa number if he were 
married to a citizen of the United States, rather than to a 
lawful permanent resident thereof, or if his marriage had taken 
place prior to April 10, 1973. 


10. On information and belief, the deportation of 
the plaintiff husbands will create an emotional, spiritual, 
and economic burden upon the plaintiff wives. •>, / / 


WHEREFORE, plaintiffs request that this court grant 
an injunction pendente lite restraining defendants from deport- 
ing plaintiffs Rodolphe Noel and Eddy Antoine Petit, from the 
United States until this case can be determined, and restraining 
defendants from continuing to implement any policy which 
discriminates in the granting of stays of deportation between 
aliens who have immediate relatives in the United States who are 
United States citizens, and those who have identical close 
relatives in the United States who are lawful permanent residents 
thereof, or in discriminating by granting stays of deportation 
to deportable aliens who ape close relatives of lawful permanent 
resident aliens where the deportable alien was present in the 
United States and the relationship existed before April 10, 

1973, but refusing to stay deportation where either the 
relationship arose after April 10, 1973, or the alien came to 
the United States after that date. A memorandum of law is being 
submitted to the Court in connection with this motion. 


/ 

'AUSTIN T. FRAGOMEN, JR. 


Sworn to before me this 
24 day of August, 1973. 

<rS O & • 
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U.S. HOUSE Or REPRESENTATIVES 
COMMITTEE ON THE JUDICIAR? 

Washington, D.C. 20515 






June 27/ 1972 


r/ 


Honorable Pawctid F. Farrell, Ccmussicrnr^ ; 
Irmigration and Naturalization Service ' ✓ 
Dcuartrrent of Justice. • _ >, V.’ 

"■119 D Street, N. E. • / £/ t:*.> ’ 

Washington, D. C. 20536 „ / i r / 

• ' . * - f . . * ? /J' > ? 

Dear Mr. Ccirciissi rr -e r : - •.£ 


.. ? •:*- 


• *.• • v 


. N. » 
! • . 


sSis having a high rata of tritplovrent anong teerioana 


fStJS. «* **-**»<« «*«““ js-tes^^T hST’ 


originally 


•to fill those positicu 


residerxs. 


Kindest regards. 


Sincerely, > 

» /■ ^ \ * A 

.1 1./ V / 

• // - ' f • 

V I I / j 

Pt-rfl lU V/. lsUUTiiv), C/R. j - " f 
Ciwtirrar* 
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£*U* . A To 
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ONLY COPY AVAILABLE 





UNITED STATES GOVERNMENT 

Memorandum. 

All Regional Commissioners 
All District Directors 

All Files Control Offices 

* • • 

Associate Commissioner 
Operations 


CO 242. I-P 


dati: July 17, 1972. 


Voluntary Departure for members of the profaa 3ioas and persons hav¬ 
ing exceptional ability in the sciancss or arts "(PSA)*'; and for certain 
Western Hemisphere natives. 


It has become apparent that unlawful employment ox nonresident aliens 
in the United States has been having an increasingly unfavorable effect , 
on the domestic job market. Hearings conducted by Subcommittee No. 1* 
of the House of Representatives Committee on the Judiciary over the 
past year have tended to emphasv-e that fact, and the Subcommittee has 
now recommended to the Service that the practice be terminated of 
routinely permitting alien professionals and certain Western Hemisphere 
natives to remain in thar United States pending the availability of immi¬ 
grant visas. ’ • , ... • • 

• • * * • * • • , • . I • • •• •• 

The Service has accepted the Subcommittee’s recommendations. Accord¬ 
ingly, OI 242. 10(a)(6) is terminated effective July 31,' 1972, axe apt for j 
the following; "* 

. i ■ ' . . j 

• • t . * • 

q An alien already in voluntary departure status under ‘ 

'*45 • * that Operations Instruction. ' 

> • i » • • 

• ; ’ • 

. ? o a ime > m -1 • - • . • i ¥» *.*»•.. — • . . . . — — • • 

• * «• xs. x-ua £uilcH 3-u 'JAIICC Ow3.CC 3 OH JUiy 31, i 3, - • _ 

. for whom an approved third or sixth prefer ence petition V ' 

• .. wi3 filed on or before that date * ’! * 4 ’• >»* 


A ‘'PSA" native of an independent Western Hemisphere 
country or of the Canal Zone who is in the United States 
on July 31 , 1972, and who had applied for an immigrant 
visa on or before that date. 


Authorization for voluntary departure for such excepted aliens shall 
continue only for so long as the related petitions and visa'applications 
remain valid and the aliani retain "PSA",eligibility. Similarly, such, 
excepted aliens shall continue eligible for adyance parole as presently 
provided. Nothing in this memorandum is intended to affect the grant 







3 >«-' 


of voluntary departure to any alien eligible for that privilege on other 
grounds, nor to preclude temporary admission of and extension of stay 
of "PSA" aliens in accordance with section 10l(a)(l5)(H)(i) of the Act.' 


On and after July 31, 1972, a native of the "Western Hemisphere who is 
the spouse, parent, or child of an alien lawfully admitted for perma¬ 
nent residence will not routinely be granted extended departure time to 
await visa issuance. The foregoing relationships, in and of themselves, 
are not to be considered a basis for granting extended departure time. 
Only those aliens within the purview of OI 242, 10(a)(7) will be permitted 
extended departure time to await visa issuance. Those cases granted 
this privilege prior to July 31, 1972, will be continued ih.;the-ir present"?/ 
status without regard to the new criteria. However, the foregoing does 
not preclude a stay of departure in these cases under OI 242, 10(a)(3) 
when compellsag factors warranting favorable consideration* art: present. 
Stays under tills category are to be granted for mo long as the compelling 
factors are present, regardless of when visa issuance could be expected. 
A careful review is to be made oi each case presented to determine 
whether or not compelling factors are present. 


The Association of Immigration and Nationality Lawyers, the American 
Council of Voluntary Agencies for Foreign Service, Inc., and the 
National Association for Foreign Student Affairs have been furnished a . 
copy of this memorandum. District Directors should notify all inter¬ 
ested local organization in accordance with the sample attached. 
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AMERICAN IMMIGRATION AND 
CITIZENSHIP CONFERENCE 

509 MADISON AVENUE * NEW YORK, N. Y. 10022 


April 2, 1573 


Special Bulletin Ho. 9 

• . CO NGRESSMAN RODINO ASKS FOR DELAY Or 
ENFORCED DEPASTURE! C? CERTAIN WESTERN HZI-GGPE 


S3 ALIENS 


As reported in AICC NEWS, Vol, XVTTI, No. b, the Iamiigratian en<L Naturalization, 
Service at the suggestion of the Eouse Judiciary Subcommittee on Immigration and > V 
I'lationality ceased ita policy of granting autocratic deferred departure status for 
aliens in the professional classes,, and natives of the Western Hemisphere with close 
lawful resident alien relatives in the United States. Noting that Subcommittee No. 1 
is in the process of considering new legislation regarding the We3tem Hemisphere 
imigration situation. Rep. Rodino, Chairman of the House Judiciary Committee, sug¬ 
gested to Commissioner of Immigration and Naturalisation, Raymond F. Farrell in a 
letter of March 23, 1573 a3 follows: 

Dear Mr. Commissioner: 

I am sure you are aware that the Masters of Subcommittee No. I of thi3 
Committee are commencing extensive hearings on legislation designed to 
establish a preference systea for the Western Eeaisphere. 

Uy bill, H.R. S3l, to amend the Immigration and Nationality Ant in that 
respect is under active consideration by the Subcommittee. Knowing of 
their diligence and their awareness of the need for such legislation, it 
is cy firm belief that legislation equalising the two hemispheres ’./ill 
be favorably acted upon by the Committee during the current session of 
the Congress. 

With that in mind, coupled with the fact that legislation permitting the 
adjustment of status of certain natives of the Western Hemisphere has al¬ 
ready been ordered favorably reported to the Eouse of Representatives, I 
believe that you should consider issuing instructions to your Field Offices 
to delay enforcing departure of natives of the Western Hemisphere who are 
immediate relatives a3 defined in section 201(b) of the Immigration and 
Nationality Act; the unmrarried son3 or daughters of United States citizens; 
and the spouse or unmarried son or daughter of an alien who haa been law¬ 
fully admitted to the United States for permanent residence. 

I feel certain that you will agree that this course of action will allevi¬ 
ate cuch hardship and that the interest of humanity will be better served. 

The uniting of families has been paramount in all consideration of legis¬ 
lation in the field of immigration. 


Kindest regards. 

» 


Sincerely, 

(signed) PETER W. RODINO, JR. 
Chairman 


(_ * 








UNITED STATES DEPARTMENT OF JUSTICE 
IMMIGRATION AND NATURALIZATION SERVICE 
Washington, D.C. 20536 


OFFICE OF THE COMMISSIONED 


n m 


rUAU AM41I an.T TO 


ajo ami rt> dhs nu mx 


CO 242.1-P 


Dear Mr. Ennis: 

• *. » . 

I am responding to your letter of 
January 17, 1973, commenting on the recent- • - 
change of policy regarding deferred depar¬ 
ture status. 

The statstant transmitted with your 
letter correctly states that the policy 
chang® was adopted in response to the recom¬ 
mendation of Subcommittee No. 1 of the House 
Judiciary Committee. That Subcommittee be¬ 
lieved that our policy rested on a doubtful 
legal foundation and was producing undesirabl® 
consequences in the administration of the law? 
Your statement was addressed to the Subcommittee 
and requested it to reconsider this matter. 1 
assume you will be receiving a response from the 
Subcommittee. Under the circumstances ,. it seems 
to me that any further comment by me would be 
inappropriate. 

I appreciate your interest. 


1/% 


Since rely. 


fi ~ 


■ay nor. 


Raymond F. Farrell . 
Commissioner 

Mr. Edward J. Ennis 
Cnairc.an, Board of Directors 

American Immigration and Citizenship Conference 
509 Madison Avenue 
New York, N. Y. 10022 


i> . a * 
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UNITED STATES DE?AR7?dE?fT OF JUSTICE 

IHyGnATVCiN A*D JiATURAlJZAnOd SZP'HCE 
Waswiwctoh. O.C. 2052S 

• 3 373 


CO 242-1-? 


Lacn Rosea., President 
Association of Immigration and 
MER&onaLxty Lawyers 
SO East 42nd Street 
New Tork, Hew York 10017 
H 

Dear Me- Rosen: 


;*• A 

-• > V 


Reference is made to letter addressed to you on July 17. 1972,. 
regarding the granting of voluntary departure to certain Western 
Hemisphere natives- 

* Upon consideration of a recommendation recentlv made by the 
^Chairman or the House of Representatives Committee on the Judiciary, 
it has been decided that certain changes will be made in the Service 
policy on this matter. 

Effective immediately, under the changed policy, a Western Hemi¬ 
sphere native will, as a natter of discretion, be granted extended 
voluntary departure if he is admissible to the United States as an 

Tuna m Tfrtn c iiliU Lit: X U till iwjiatc ici.dt.ivtr u i ci w mtcy 

as-defined in section 201(b) of the Immigration and Nationality Act, 
as,emended, or is the unmarried son or unmarried daughter of a United 
• SUCfro *c*ltl x err', or is the spouse or unmarried son or unmarried daugh¬ 
ter of an alien who has been lawfully admitted to the United States 
for permanent residence. 

Field offices of this Service are being advised accordingly. 

Sincerely. • 

_ 

V vJames F. Greene 
Associate Commissioner 
Operations 


& v k- U ' ^ 


-si/ •*. :f* 


/. » • 
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aso cso C95 ra/iii.. 


J 0 I 7 25 , 1973 


Mrv Cr^rio A. ~CmS-Ca«ir* 
1 C 6 y<**i-ao*>tH-arr Ar»*ua, 2 ad floor 



?.»?ar 3 *e* i: 

Staio* ga^fettad by 7 c rar attoradj oa July 13 , 1573 .. > 


Pla*3-» b* ±a ai^yridas^vltb. •sad.jiia^ pci 1=7 aa aat^a-. 

ais* cj£ da<A _ ~m ‘-? ~ti=u>- b-» yrscra^a zx>- apcsu^a or lovfal p>arr=iia**it 

yo^liSaxt ali-»o if th*j v*m ■starri-sd w er b^?orr» April 10, 1573* 
la -yio* of th* fa-ft. ti-*t yea 3e*rri*d oa April 12,. 1973 to* 
zaa*i b* .'•- 


j.ou t/ill 30 c* b-» iafora»d of tb« lata os «daiJ 3 * 70 M 3 ; 3 p c nar aad-ay 
for j C ur dswriAlicA to ?rrc, ' 


733=7 tral 7 7 ^* 3 1 


A* >- v 


' , /7 
» r 
» .• 



«f? ?».-V y->. 

SSL 'JXRS3 
DI 2 GZCT Drt 3 C 7 C 2 
2c« leu Dimmer 


1 'N'*r\ 
»vvjO 


JU/a£» 
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UNITED STATES DISTRICT COURT 
SOUTHEUI DISTRICT OF NEW YORK 


RODOLPHE NOEL, EMEUS NOEL, EDDY 
A3T0I3E PETIT, and YAHICX PETIT, 
ca Behalf of Thsoselves, end -•ill 
Allens in the United States 
similarly situated. 

Plaintiffs, 


JAMES F. GREEN, as Coauissioner of 
Che Iaaigratlon & Naturalisation 
Service, and SCL IXARZS, as New York 
District Director of the United 
States Tmig ra ti o n & Naturalization 
Service, 

Defendants. 

- - - 

STATE CF BEV YCKX ) 

C OUNTY C? NEW YCRX j SS.: 

SOUTHERN DISTRICT OP NEW YCBX ) 


STANLEY H. H ALLERS '! rt , being duly sworn, 
deposes end says: 

1* I aa a Special Assistant United States 
Attorney in the office of Paul J. Curran, United States 
Attorney for the Southern District of New York, and as 
snch, I aa in charge of this action. 1 this affidavit 
in opposition to the plaintiffs* motion for a prelLainary 
injunction restraining their deportation pending the 
detemination of this declaratory judgment action. This 
affidavit is based in pertinent part on the documents 
annexed hereto 1 and narked as exhibits and on the adminis¬ 
trative files of the Isasigration and Naturalization Service 
(the "Service’'), relating to the four ranted plaintiffs. 


AFFIDAVIT 13 
OPPOSITION TO A 
M0TICS9 FCR A 
PRELIMINARY 
INJUNCTION 

73 Civ. 3682 LPS 
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2. This Is a declaratory Judgment 
brought by four djw d plaintiffs on theJL.* own behalf and 
on behalf of an allegedly similarly situated class of 
aliens. Two of the p l a intif fs, Rudolph* Noel (Noel) and 
Eddy Antoine Petit (Petit) arc aliens illegally in the 
country and are under outstanding war r an ts of deportation. 
Boel and Petit are married, respectively, to the other two 
named vlaintiffs, Eadris Heel (Mrs. Boel) and Tanlck Petit 
(Mrs. Petit), both of wheat are lawful pezaeaent resident 
aliens. Because they are married to perawment residents, 

Boel and Petit are in a position to apoly for pennant 
resident I m mi g rat ion vises but east wait about two years 
before the visas will become available ""An- t-H* quota 
for the Western Hemisphere. Noel and Petit have rw.nested 
the District Director of the New York District Qf fW to 
grant them permission to remain in this country 
the waiting period. The District Director has declined 
to grant such permission. The plaintiffs now seek review 
of the District Director's decisions, alleging toem to be 
arbitrary, capricious and an abuse of discretion. la 
this motion for a preliminary injunction, the plaintiffs 
seek to enjoin the District Director from executing the 
deportation orders until the action is determined on the 
merits. 

3. Boel is a native and citizen of Haiti. He 1 

was admitted to the United States on Kay 24, 1969, as a 
non-immigrant visitor for pleasure, authorized to remain 
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la this country far two month*. He remained Illegally 
beyond hie allotted tine and ao Jane 13, 1972, he wee 
appre hende d by Investigators of the Service. 

4. The Service commenced deportation proceedings 
a g ai nst H»u on Jane 16, 1972, by issuing an order to 
shew c au se end notice of hearing (Exhibit "A"). At ^he 
hearing held on June 27, 1972, Hoel adnltted that ha was 
deportable aa an overstay visitor and requested the 
privilege of voluntary departure. To obtain this privilege 
he represented to the special inquiry officer that he ves 
rilling and able to leave the country at his ovn —p—se 
uith in whatever tine the Covenassnt prescribed. According¬ 
ly, the special inquiry officer granted hi- vols&ary ds- 
parcurs un til September 27, 1972, and provided that if he 
failed to leave by thet date, or within any extension of 
that date aa nay be granted by the district director; .that 
ha be deported to Haiti (Milbit 

5. Bosl never left the country and on July 12- 
1973, the Service issued a warrant of deportation (Exhibit 
-O. Ha was then ordered by the Service to report on 
August 21, 1973 for deportation to Haiti. On the day 
previous, Hoel infernally requested the District Director 
to extend the tins for voluntary departure. The basis of 
his roqueet uas that ha was the spouse of a peraenent 
resident alien. He had married the plaintiff Mrs. Hoel 
on April 19, 1973, in Bev York. Eoal was applying for aa 
iaulgsatloa visa on the basis of his marriage to Hr*. Hoel 
and requested that the data for voluntarily departure be 
extended eatil the vies v sc*me available under the w«*fc*rn 

Hemisphere quota, a period of about two years. 

3 
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73*2729 6. The District Dir ec t o r orally declined to 

grant the relief requested bat stayed deportation for 
seven days to allow Boel's att o rney to c o aw ne e this 
action. 

7. The plaintiff Petit is also a native and 
citizen of Haiti. He was admitted to the United States 

on August 4, 1979, as a non* land grant visitor for pleasure, 
authorized to remain for two non the. Ua regained beyond 
his allotted tine and wee apprehended by Service investi¬ 
gators on Jane 7, 1973, at his place of employment. 

8. The Service promptly ecoaenced deportation 
proceedings against Peti.. oy issuing an order to show 
cause and notice of hearing (Exhibit "D"). The *»»**•* 
was held on June 3, 1973. Petit conceded that he was 
deportable and requested voluntary departure. The special 
inquiry officer granted voluntary departure until July 8, 
1973, cr any extension beyond that aa cay be granted by 
tha district director, and ordered deportation to Haiti 

in the alternative. (Exhibit "2"). 

9. Before the tins for voluntarily dep ar t ur e 
expired. Petit, on June 26, 1973, married the plaintiff 
Mrs. Petit, lira. Petit had entered the United States 
only seven days earlier on a permanent resident immigration 
visa. Petit is now applying for an immigration visa as 
the spouse of a per ma ne n t resident alien and feces a vait 
of about two years until the visa will become available 
under the Western Hemisphere quotas 


4 









10. After his mar r i age end-on the strength of 
It. Petit applied to the District Director for aa exten¬ 
sion of the time for voluntary departure until the visa 
became available. By letter dated July 18. 1973. the 
District Director informed Petit that request was 
denied and that he vas required to leave by July 27. 1973 
( E x hib it "?")- Petit did not leave and on August 6. 1973, 
the Service issued a warrant of deportation (Exhibit n G"). 
Petit vas thereafter ordered to report on September 5, 1973 
for deportation to Haiti. 

11. The District Director's decision to deny 
relief to Noel and Petit was in a cco rd with a Servicewide 
policy which became effective April 10, 1973. The policy 
con tain ed guidelines within the f r ame work of which, 
various district directors were to exercise their dis¬ 
cretion in ouch cases. The policy provides that Western 
Hemisphere aliens who are in this country and carried to 
lawful permanent resident aliens, may normally be granted 
extended voluntary departure in the exercise of discretion 
until an 1-^igrant visa became available (Exhibit "H", 
telegram dated April 10, 1973, from the Service's Acting 
Coocd.3sioner, James F.- Greene).- However, this policy was 
not prospective and was expressly limited to cases then 

in process (Exhibit "J", telegram dated April 20, 1973, 
from Acting Commissioner Greene) •• The policy was not to 
apply t to these aliens who entered this country after its 
effective date (April 10, 1973), or who acquired the 
requisite family relationship after that date (Exhibit "K H , 
letter dated Kay 16, 1973, from Acting Ccmissiooer Creene). 
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Su ch aliens were not to b« granted extended departure 
tias routinely solely on the basis of the relationship 
but could be granted such relief if in the opinion of the 
district director, compelling factors in their Individual 
case warranted each relief (Exhibit "L", Service Operation 
Instruction, Ho, 242.10(a)(3)). 

12. As is indicated in Exhibit ,! M** attached 
hereto (letter from Comnri aaiooer Farrell to Congressman 
Smith, dated May 10, 1972), the usual policy of the Service 
fron 1963 to 1972, mas not to persit such aliens to matin 
la this country unless unusual considerations were present. 
This was apparently not fol l owe d in the Hew York District 
which, at least until June of 1972, had routinely granted 
deferred departure (Exhibit "3**, Memorandum f ro m the 
Regional Ccaardssioaer, dated June 9, 1972). The policy 
to enforce departure, however, became uniform throughout 
the Service largely as the result of recoomendations 
received from Congressman Rodino (Exhibit "O'*, letter 
from Congressman Rodino to Commissioner Farrell, dated 
June 27, 1972). Congressmen Rodino advised that hearings 
conducted by his subcommittee had indicated that employ¬ 
ment of illegal eliens in this country was having an 
adverse effect on the domestic labor market. Uith this 
in mind, the Service inf or med all its district directors 
that as cf July 31, 1972, Western Hemisphere aliens should 
cot routinely be granted extended departure time to await 
issuance of a visa solely oa the basis of their relation¬ 
ship to a permanent resident alien. The letter specified 


/ 
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th a t such aliens could be granted stays of departure. 


in individual 


where couponing factors 


each relief, and that aliens previously granted deferred 
departure would not be affected (Exhibit "P", letter from 
Commissioner Greene, dated July 17, 1972), 


13. This Servicewide policy of not granting 
extended departure tine to relatives of perasnsnt resident 
aliens remained in effsct until April of 1973. As is 
indicated in paragraph 11 of this affidavit, the policy 
was then codified, effective April 10, 1973, so as to 


allow such aliens normally to 


pending the is; 


of a visa, if they 


present in this country, and had 


tbs requisite familial relationship on or before April 10, 
1973. Western Hemisphere aliens who did not fit within 
tills category, !•«., who enter this country, or obtained 
the requisite family relationship after April 10, 1973, 
co ntinos to fall within the former policy. Such mian, 
are not to be granted deferred departure rautiael£ysolely 
on the basis of the relationship, but mist establish 
compelling factors, which, in the opinion of the district 
dir«ctor would warrant such relief. 

14. The policy of forebeerance towards Western 


Hemisphere aliens in this country and married to permanent 
residents as of April 10, 1973, was prompted by a second 
letter from Congressmen Rodino to the Service*s <iTfontr 
dated March 23, 1973 (Exhibit "Q", Special Bulletin from 
American Immigration and Citizenship Conference, contain¬ 
ing reprint of letter). The letter informed of legislation 
pending in the Bouse of Representatives which would radically 


7 





SHWtais 

73-2729 

change the rules regarding iomdgration from the Western 
Hemisphere and vould have an important effect on those 
aliens who are close relatives of permanent resident 
aliens. As a result of this advice, the Service formu¬ 
lated its present policy. The policy was intended, 
however, to cover only cases then in process (see Exhibit 
•W), and wae not intended as an invitation to such 
to thereafter enter this country, acquire the specified 
relationship, and remain unlawfully (see Exhibit "J**, 
para. 3.). 

15. Noel and Petit were in this c ou n tr y prior 
to April 10, 1973, but did not acquire the specified 
relation ship until after that date. They do not come 
within the 1973 modification of policy. Therefore, they 
are not entitled to deferred departure solely on the basis 
of their relationship to a permanent resident. They 
could obtain such relief If they could establish to the 
satisfaction of the district director that th eir individual 
case involves compelSbg factors warranting favorable 
consideration (see Exhibit "L", Service Operation Instruction, 
No. 242.10(a)(3)). They have however, alleged only the 
fact of their oarriages. They node no all.gation to the 
District; Director of any compelling factors peculiar to 

ft 

their casts warranting deferred departure. Accordingly, 
the District Director's denial of relief was a proper 
exercise of discretion. 

a 
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WH2HEToa2, it is prayed that the plaintiffs* 
notion far a preliminary injunction staying deportation 
be denied in all respects and that the temporary 
restraining order be dissolved. 



STANLEY a/UALLZHSTSia 

Special Assistant 
United States Attorney 


Sworn to before me this 

day of September, 1973. 






:• 'TOM 
'•c.v Voric 


l 1 *11 - j t * 'Jaunty 

Cci\. u.uj in \t-u lurk County 
l«rm t.\|jirci .Mu.-i.tl ju, i‘>/j 
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U'lTEI) STATES DKl'AIITMKNT OF Ji,STICK 
Immigration ami Naturalization Service 


OltDEIt TO SHOW CAUSE nud NOTICE OF IIEAHINC 
In Deportation Proceedings under Section 242 of the Immigration and Nationality Act 
UNITED STATES OF AMERICA: 

In the.Matter of 

FCDOLPHE, FOEL 

• Respondent. 


To : Mos l Rodolrho 


(n«m«) 

638 V.l lson Avenue, Apt. 2 L, Drooldvn, Mew York 

Ad.lrvis (nutnliet, city. »l*ir. *,nJ ZIP cod*) ———————————— 


File No. A19 $25 763 


UPON inquiry conducted by the Immigration and Naturalization Service, it is alleged that: 


\y 


1. You are not a citizen or national of the United States; 

2. You ate a native of Haiti _ 

and a citizen of_Haiti 


3. You entered the United States at. 

or about —IIa-^-2 ) 1 .. 196? • 

( <**•!«) 


^>an Juan, iuerto iUco 


U* At that tli/.o you uoro adroitted am a nonimmigrant visiter for cleasuro 
and i.'em av.tnorizod to rer.ain in tho United States \tntil August 23 
1969. 0 * 


$, You remained in tha United States after August 23. 1969 without 

»i>+.hr»r>-I+.v. * 


m.D VII >11= m.u of i!i= fvieguiiig allegations, it is uuuigeu inut you uic subject to ucno'tation 
to the following provisionf.) of law: 


pursuant 


Section 241(a)(2) of the Immigration and 
nationality Act, In that, after admission as a 
, nonimmigrant under Sue. 101(n) (15) of said act 
C/ / you have regained In the United States for a 
longer time than permitted. 


WHEREFORE, YOU ARE ORDERED to appear for hearing before a Special Inquiry Officer of the 
Immigration and Naturalization Service of the United States Department of Justice at 

- .*79 .lhtii rj.oor ' 

JlMB > '? e- 21 'JP. -at-I L' i lH-—» m. and show cause why you should not be deported 


from the United States on the chnrgc(s) set forth, above. 



IMMIGRATION AND NATURALIZATION SF.RVICE 


*» ...C*U»»«i«f» **»-i mil- or officwo 

Ua’umicz rjRzcrr.R 


< ov *0 


- (C»«» «nu itul.) 




E/ml 6 iT "A" 


an 






i 


N' TICE TO RESPONDENT 


_ CARRIED with you A? all ti?,» ABf REQUIRES T,iAT IT be 

attorney or other individual* smh^i’zcdTnd^ualmed * f PO ex P e «c to the Government by «r 

rx“-;^rs;fr- 

CO, ” ained ^ ' ,,C ° rder ,0 Show Cause 

$*? ^-ou r s 

Government/ Xam,ne * C ~evider.ee. and to’ c.ss^S^' 

IK'' ‘ oP * C ’ Ui,e ' Planum 1 JiT|£ c °' dcp0r,a,ion - Moreover, if you appear (o be 

the hearing and give you ail ■.—m*" ' Kc “' »«i •wui. rhr.’T.V, t! 

th»l you. deporlafiB “7s 8 re'qui^d 3 b> nG |ay “tiT “ ““'T '' 5 to "' llich yaa choose to he deponed i n ih* , 

de,*«.wi «* b. .‘r,ra: s 

• cuKioil, Of DOlitirml rtniwUit * , *-»-•«.•«*»* IM ,'ucfi countrv on M f 


REQUEST FOR prompt HEA RIt.T. 

To expedite determination of rny case I 

more extended notice. * t an immediate hearing, and 


waive any right I may have to 


Before: 


(•Urn.!... TT^T^r,- 


(»l*iMlur« .nj mu o, 


ng officer) 


CERTIFICATE OF SERVICE 


This order and notice wereserved by mo on. y^ -/£< ~ ^ J , „ . 

jy * ,» T n the following manner: 

7 *—1 — *, 

. . • ’ . , “ITi/rvC-A. (*l«n.tu,r T„J mi, « finals,! 

%*«• /• . . „v 

fhi : srM i-P ^ 


by pii.Hons.1 uorvlc^S 


^uU-v; 




ONLY COPY AVAILABLE 
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UM lT.I) STATES OF AMERICA: 


■ - < 2 /fe-° 


File No. A19 525 768 _ 

UNITED STATES DEPARTMENT OF JUSTICE 

IMMIGRATION AND NATURALIZATION SERVICE 


In tho M‘tiler of 
RODW.PHE, NOEL 


Respondent. 


In Deportation Proceedings Under Section 242 
or the Immigration and Nationality Act 

DECISION OF THE 
SPECIAL INQUIRY OFFICER 


Tho above-named respondent having appeared before mo for hearing on this date, pursuant to tl>e 
Order to show Cause in this proceeding, and having admitted that tho factual allegations contained 

cWnVcnr r Ue ,V m lr \" ° r ^"’ itted thCt (s)h0 is ‘^portable from the United States on tho 
lishod 1 f ^ ‘ er0lr ‘ > 1 Satlsf,od and have concluded that doportability has been thereby estab- 

Respondent has made application solely for voluntary departure in lieu of deportation. 

ORDER: It is ordered 'hat in lieu of an order of deportation the res ponde nt he grantod voluntary 
departure without oxpenso to the Government on or before_ * —f r v — V7 

, , # / (Dale) r ‘ ’ ^ 

thYr^iadi,.c£li,'."idk“ t “ my b * by di * , ' icl "' recU> '' “ d *“ ch ■« 

of «» PrtviK-g. 

•i.n .» • .... w» i^uuvcuiu-e ttnu w.iv luuowimr orcer 

.. ..y./tmv g^ecuvc: the respondent shall bo deported tom tho United States 

to Show ciui^----— °n the chargo(s) contained in tho Ore,: 

.. -T.' • ( U ^ TI1Eri ORDERED that if tho aforenamed country advises the Attorney General that it is 

months a ° CCpt th ° r . e ? pondc " t j nt ° ' ts L crritory or fails to advise the Attorney General within three 

"* <*> it. 


Date:. 6-27-7 


PlaceiJIY.Q 


Nutrjr Officer) 


Copy of .this decision has beer, served on tho respondent. 
Appo.H: l\aive<L»xus<itvet|- f A 4 t% r 

. mr 


Form |.J 9 
(R«v. 1-5*68) 
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(Sp«cUl4n*uiry Officer) 


EXHIBIT 11 6" 
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OuNiTED STATES OF AMERICA 

DEPARTMENT of justice 

IMMIGRATION AHO KATURALIZATIOM SERVICE 

WARRANT OF DEPORTATION 


No .A20 104 071 


To any OKicer or Employee of the United States Immigraiwn and Natt.raha-t.on Ser> 

.... the United States Immigration 

. „ t . r a»e b-^.^-rrsi.fssiS - £• -—**“ de 

suid Naturalization Service, and upon 

Sat the alien PETIT, Eddy Antoine I 

A th- United States at Mew York,New York 
* h0 entCrCd thC UnU ft t 19 70. is subject to deportation 

on the 4th. •* fiffi the United States, to wit: 

“„er the following provisions of the laws 


• » 

Section 241 (a)(2) of the Immigration and Nationality Act. 




I the undersigned officer of the United ^tes^by^irtue^of^the^^^ ^ ^ 

-stody ^^o^^ — 

to law, at the expense of the r„ T tnseo. - ; • ^ndant i* nQ » 

- the c---p ^ s93 A s 

Sorvito. Utf .. NN -y-- 

...... S&SPJ-J&ffim 

Date: August 6, -- 

pi arc: Mew Yof --,Unw York.-—-- 
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UNITED STATES DEPARTMENT OF JUSTICE 

lrainiijrnlion uni *N;»luralunli«n Sen ice 
° » 

ORDER TO SHOW CAUSE and NOTICE OF HEARING 

In Deportntio.i Proceedings under Section 242 of the Immigration and Nationality Act 

UNITED STATES OF AMERICA: 

In the Matter of 

PETIT, EDDY AHTOEIE 


Respondent. 


To: 


(nan..*) 

Addrv.ft (numtur. alraal. cily. and ZIP coda) 


File Kn. A20 10U 071 


UPON inquiry conducted by the Immigration and Naturalization Service, it is alleged that: 


1. You are not a citizen or national of the United States; 

2. You are a native of. 
and a citizen of. 


riaiti 


3. You entered the United States at. 
or about 


i.ev/ York, U,Y» 


-on 


«. az xmx nine vou •■ram nr.-ir.T.nn ns a noTuir-nl^nr r« r 

5 . You have boen authorized to remain In the United States until. Octobsp .I, Iz 70 

C. You remained in the United States thereafter vritnout authority.. 

AND on the basis of the foregoing allegations, it is charged that you are subject to deportation pursuant 
to the following provision(s) of law: 

Naticnalit~ C / 0 f ,:i ln^w 0f lBril Sration and 

nonimmigr-t u-J e V« £ftor adni “ien as a 

you have rer.air.ed in'^t^ 1 ?! 1 !^a ( 15) of cald act 
longer tine th»^peJnUted? U-d St * teS for a 

WHEREFORE, YOU ARE ORDERED to appear for hearing before a Special Inquiry Officer of the 
Immig' ‘ion and Naturalization Service of the United States Department of Justice at 




?0 \! 8ro3d--:av. V.e-.i York, II.Y.. Ihth floor 

1:00 P m. and show cause why you should not be deported 


.at. 


from the United States on the charge(s) set forth above. 



IMMIGRATION AND NATURALIZATION SERVICE 

^ w ( 

' AcnirlfUKfltt&lP 'iiSMT'' 

ME./ YOU: PISTE ICT _ 


(Htr) 


\ 


/ 


Bwm 





£Df^ r _ 


NOTICE TO RESPONDENT I 

—- Y STAT ^’F.NT YOU MAKE MAY DR USED AGAI NST YOU IN DEPORTATION PROCF.Fnrvr.c 
__ CARRIED WITH Y OU AT ALL TIMES 

uraliaation Service. You should brf*?voua„vIffTT""' fT* bef ° rC ,hc «* Nat- 

considered in connection wUh your casc If nne ^! ? ^ ““T doCuments which >ou desire to hove 

original and certified translation thereof' If yo/wish toha '* ,‘h °* f0re,C " langu:, B e ' >' ou should king tha 
you should arrange to have such ° f a " y wi "— considered. 

are^ru^and^thnt you* are Report able frefm the l |jnited^SUt < escn^th' 0n h “T^ ta ' he °' d " to Cause 

may constiiute a waiver of any further heorin« n«= tn ? * C J*f r * es set forth therein. Such admission 

gat ions and charges are true you wiU be” "Lre.'““ m_ I f ^ d ° "<* ad ™«t that the al.e- 

behalf, to examine the Government’s evidence and lo^ros-^ 0 " 1 " 11 ' 5 ° ‘ jreSent evldencc <"» your own 
Government. evidence, and to cross-examine any witnesses presented by the 

t- «>—«*—■» 

the heeting and e ive you an opportunity to apply. P II,qUltl ® (( “* "ill eaptain this to you ot 

X.“ ; TT ”>■“ ',Trf.**— to th. ...o, 

other country or countries to wliirh your denortaU on mavTc di-cct^ “ “ f 0 n ?“‘ y you concornin R an y 

this information, you will heve on ooooriuSv ,1 d i:ccted pursuant to law; and upon receipt of 

denotation if oor,., kniin— _ _■■ t . . y . . ^ y dur!n g the hearing for temporary withholding of 

- UFlttloB V' .. r ~ iw “ KC “ e " ullu “ w anv sucn «•»«»"' on-- —_ 

w “ **— h r~«~. .oddo- 

niode by the speciot inguiiy ottieef in yout nbsenen. ’ ‘ ^ w ,n * ■'eterminaUon being 


REQUEST FOR PROMPT HEARING 




waive any right I tray have to 


Befo.e:' \ /? , .<* 

\.k'< y () 

t and till* or witnwstinj officer) 

✓ / 


•w/Vaf 


M fryfy 

^»l|nituft of rtipondeni) 

ch/7* 


CERTIFICATE OF SF.RVIPF 


This order nnd notice were served by me on Wt/TS i. 

.... 

\ __ 

i* , » . t* 1 *" 

•Me * Wfi . L-' 


TZfi ?/ ' — 7 - 4 ? lhe following manner: 

\ \ 

% - -»<•*' *T> * f '/l f • 

' » C*«*»Mturr o»kI I- >, oj tfnvloyt* o? of| 


\ * 

\ 

\ 
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UNITED STATES OF AMERICA: 


In the Matter of 
PETIT, EDDY ANTOINE 


Respondent. 


File No. *20 I°fr 071 


UNITED STATES DEPARTMENT OF JUSTICE 
IMMICRATION AND NATURALIZATION SERVICE 


In Deportation Proceedings Under Section 242 
of the Immigration and Nationality Act 

DECISION OF THE 
SPECIAL INQUIRY OFFICER 


The above-named respondent having appeared before me for hearing on this date, pursuant to the Oreer to 
Show Cause in this proceeding, pnd having admitted that the factual allegations contained therein are true, and 
having further admitted that J/6hc is deportable from the United States on the charges set forth therein. I am 
satisfied and have concluded that deportability has been thereby established. 

Respondent has made application solely for voluntary departure in lieu of deportation. 

ORDER: It is ordered that in lieu of an order of exportation |he respondent be granted voluntary departure 
without expense to the Government on or before —, or any extension 

beyond such date as may be granted by the district director, and under such conditions as the district cir'oto'- 
shall direct. v .1 


and under such conditions as the district director 


IT IS FURTHER ORDERED that if the respondent "nils to dr^art when and as req> 'red, the privL'*ce o‘ 
— d——— .. . .. ,. .... . ,. ....... . , , f 

*”** ** *r/‘* *"• * •• . »wm»w wt U.rw uiv tv. tv.^ <t ,rn 

upor becomflmyncdTatcly eftective: the respondent shall be deported from the United States to_ 

--on the charge(s) contained in the Order to Show Cause. 

IT IS FURTHER ORDERED that if the aforenamed country advises the Attorney General that it is utrriilir.j 
to accent the recnnnHent into i's territory or fails to advise the Attorney Genera! within three month; fo’..: .4n~ 
original inquiry whether it will or will not accept the respondent into its territory, tne respondent shall be departed 


^Speciil In'jjjifrbftMf) 


Copy of this decision has been served on the responded 
Appeal: Waived-icscrltd *—" 




(Special Inquiry O.Tkcr) 
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UNITED SI aTES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 


,o~>^ 


v e# e e ""N 

PLEASE REFER TO THIS FILE NUMOLft 






Mf Cc)tXf A i^c ■ • * 
23 C> CAElHAf * 


A Zo loMoii Crt n ( 




Please note the below checked aetion svhich lias been taken in your case. 


□ You have violated the terms of your admission as a nonimmigrant. Consequently, permission 

previously granted you to remain in the United States is rescinded. You are required to depart 
from the United States at your osvn expense on or before---■ 

□ In accordance svith a decision made in your case you arc required to depart from the United 
States nt your osvn c 


i expense on or lieforc _ 


E Your application for no extension of time in which to depart from the United States has been 
c..» i C _You arc required to depart on or before- 

'ICL'I IVW • 

r* • . • • /«* » rx ^ 

You must notify this office. Room-No._, on or before J ~ — -— 

of the arrangc.nci.ts sou base made to effect yaur departure, including the date, place, and manner. 

Failure to depart on or before the spe cified dale may result in the withdrawal of voluntary dep ire 
and action being taken to effect >uiu deportation. 


It there i> a bond outstanding In sour case, sou ».e warned that 1" expedite cancel 1 ilfcm of the bond and return of the 
collateral posted, sou must make adsance arrangement. lias office to base your departure wilncssed b, an ofi.ccr o 
this Scrs ice. 

USE THE ENCLOSED SELF- ADDRESSED CARD TO NOTIFY THIS OFTICK RECARDlNr. DEl-ARTURE 
ARRANGEMENT.*. TOSTACE IS NOT REQUIRED. At the time of >ow ilcnartuic. Ho ilot fail to »m render Form 1-94. 
ARRIVAL-DEPAUT1’RE RECOR D, innccoirbntc with »n» truiUom on *hR <on _l; 

Y> OL loC^ A M CiZ-.k^Y Very truly yours, 

touaa <;-t( 2 .ecT \jWo— 

»°‘ H v DISTRICTDIRECTOR_ 


FOR IMMIGRATION AND NATURALIZATION USE ONLY 


Departed: 


Fort. 

To_ 


_Da!e. 
Via . 


.. □ 1-04 stamped □ I-5T0 submitted 
_□ I-Hit prepared O I-150 prepared 


) l 
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r UNITED STATES OF AMERICA 

department of justice 

immigration and naturalization service 


^ii 

% 

Kj 


WARRANT OF DEPORTATION 


No.A19 525 763 


To any Officer or Employee of the United States Immigration and Naturalization Servi 


Service. 


After due hearing before an authorized officer of the United . T 
and Naturalization Service and uoon »i,« h-,c<e * the Unlted States Imigrat.'-n 

that the alien Rodolphe Ho!sL ? *" thereof, an order has been duly made 

who entered the United States at San Juan, Puorto Rico 

°n or about the 24th dav of it rv ln4Q 

" iM thc snowing provisions of the laws of tte’.jift* 


Section 241 (a) (2) 0 f the Immigration and Hationalty Act. 





I. the undersigned officer of the United States bv vir*». of 

to law, at the expense of the 7 oeport the said alien pursuant 

appropriation "Salaries and Expenses, Immigration and*"Naturalization 
Service, 19JZ4". including the erpensee of .L ..tend",'“r, 

/ » » V 


Signature: 


-- — ~ v bvnuuii l j.x necessary. 

:V C-:v . G S, i.S)A .. '■ 


Acting 

Title:Assistant District n ircctor for Deportat ion 
Date: July 12 . 1971 _ . • 
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f' *1 I r- l 1 70 ) 7 r 

,iv/ nii'Typr;!•nnv<-« j nn t-i | r ;-«iiii>i|--'Mir<;rrr. 
.»l t’P . 1 1 

1 0| •> | <jT niJill 7 ^ 
r vr'-'*? n .ifvr ••Ariijif* 


vAi}’’* 


V vj ■/ , 
• 

. 4/,. 

r i i»r«Trr/ft|j. fti.f c v’ r'M. o^Ff FyrFPT Ffpn-f rx r </* 

' U» 3 3/},. 

II -Ivi.-inVI/IV) .If.vr M.7V|.|i|.l| uav-ftfi • . ,7# f »f 

.• '' W*?* J 

to ••t~M.tr.Aa/1 /n.v‘v/11 iirjvr Arava ri.i/it' . . ^ 

l» 'i.MMAtn/i/m iirjvr f/.o PO-COUPTMOI'O* ANTHonAC* ALAfVfA 

ri •■'irt/j.-ftfi/ j /pi u-f vc; pay av m,nr hato •('■.if son jjan p"» 
i v ?"> n*i«:vpm/n ^rvr r Miri.rvrf>v vt 8 

1 -IT I •••••n/pt.||/;io .If vc. nirtiKAvn ya ’ •'.'.• * 

T-MPifi.PA/m .ifvp tm.v r :ttpa vjvp . . . / ( 

T tr-> f'.t;.^|Ar/IM ,lf'JP .CAV PCP’IO r/|.|r 

I . ' *■■>/: :>:;■■• • 

«*• ri.ac • • . ‘ 


v t rnuP I vvv.ua rr.*l. ( t vn-r T ir„v e|,i| riflr n a v , ,/... ,.,o r , 

"a i | ti- otp T»f I OV * pf PPAVTPP Fy-j-Tyiprp MOL f ’VTA'.'V pvp.A »| , •• 

t a ri;-n cct Ml.’* a n T •••;«! rt'AVT i'1'n A|.f FF | *x |"MPn|ft |T nirf. vrt vf oy 
i"T A" pr;irjr.ti?n |m iim poi(t-), f *: UVMA HP! FP POP Pi; llVA’ir f 

•*Anr;iTi?if 07 m^i* t on ft ci>nirtr op ijvpAppi-p toj* ort’uvMA;v:i tr« 

pAI•(••■! 1«.*»| OF I.AI’FHI,. pr.MfftpypMT OPCJ lii.'Mf 01.1 FW•' 

* • / 
vr i»c F/0|.pf KOPVfrV rr.ril. ponvc. 
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003035 C13013 MSCEV414241 SUSDUPE 
RAAUIJAZ RUEVDEB0047 1101B20-UUUU--RUGSGCC. 

JI DC ■ ■ . 

r noiesoz apr 73 

FK CREENE CO JINS UASHDC 

TO RUCSGCC/ALL FILS CONTROL OFFICES (EXCEPT FOREIGN)JINS 

TO EUULSBT/l/DO JIMS HONGLULU HAWAII 

... . 

TO EUHNSAA/1/BOCMAR USIMS AGAWA GUAM 

TO RUSBALB/l/DO USINS 143 PO-COURTHOUSE ANCHORAGE ALASKA 
TO nircVFCG/1/DO USIMS PAN-AM BLDG HATO REY PUERTO RICO 
INFO RUEVDDO/l/RO JINS BURLINGTON VT 
INFO RUEVDDU/l/RO JINS RICHMOND VA 
INFO RUULRAG/1/P.0 JINS SAN PEDRO CALIF 
• r:»fwi.na/i /tin .irwfi tutm CITIES MINN 
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BEJEK APRIL 10# 1973 RE UESTERN HEMISPHERE NATIVES. POLICY IS TO BE 
APPLIED TO CASES NOW IS PROCESS. SUBJECTS MEETING CRITERIA ARE TO 
BE GIVEN EXTENDED VOLUNTARY DEPARTURE EITHER BEFORE OR AFTER PROCEEDING 


i ARRANGEMENTS SHOULD BE MADE BY LOCAL OFFICES TO TAKE APPROPRIATE 


O 


to 

C.:' 


ACTION FOP CASES PENDING BEFORE IMMIGRATION JUDGE OR BIA. BEKED , 
ALL FCO * 5 EXCEPT FOREIGN BETIL ROCOMS. 

* f * 
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vi-vr. _> . 
>^. • ;> . - . 
-. 

■ - *—v* *>*;-. . «.• 

.An?.-* - 

• .? *. '*f. -r 

■, r w- - 

- ; i 

• ’ - 

i .:> ..v 


—S 


v \ •*■.'•.•>? .<■ ■*dj.- 

• r-- r> . ._. ’til • >- 


■ \ ■«• ■ • ' ; 

:*• . ■ \ P ■} , J\ 

r . •"*;» "»• - vT -• >^"1 


voro already in tbo Uni 


not adopted an an invitation to aliens to thereafter ’> 

a«4 - _* . j -i aj • • * ,****. + ’ ** V - 


0 ! 


cater this country, acquire the specified relation- ■' ' *f 

eM?, end r em ai n unlawfully. . 


In alien vho accoptod public welfare for himself or - 
his family should generally bo denied extended volun- ’~ 
tcry dtparturo unloss eligible under a provision of • .h. Y.--. 

Cl 242.LC(a) other than paragraph c(ii)i- •* v .V .•-.•*/ '"**** *•*. 

• - • ‘ * •. 

An alien vho entered illegally without inspection and 

roqnesxa ihmodiato voluntary departure hy signing 

Form 1-2.74, notwithstanding that hs is redo aware 

that he is eligiblo lor extended voluntary departure 

C-3 an alien who was in the U. S. on April 10, 1973 

with ins :roqul6ito relationship, ray bo granted- . * 

immediate voluntary departure. • •. ■- 

. v , • i • 

In alien ha-zing tho requisite relationship, vho - - ■ 

entered without inspection :ny bj granted extended • 

voluntary daparturo notwithstanding that pending 
legislation does not contemplate adjustment under 
costion 245 for on cl ion who entered without inspec¬ 
tion. Although ineligible for adjustment, ho.would 
be eligiblo for a proforcnc$ classification based 
cm relationship and hi3’application for an immigrant . 

visa as a proforcnco alien could bo considered by an •'."•* 
American consul abroad on tho tasii of a priority • ; 

date obtained through approval of a visa petition. 


An unmarried son or unmarried daughter of a commuter 
diem residing in Mexico or Canada is not oligiblo 
fur emtir.ded voluntary- departure undef- the changed ' - 
policy. • C“ . ; 


Am i—ediato rolativo (as defined in section 201 (b)) 1 
idegs —7 in the U. S. is not bnrrot by employment >■ v 
ft-;m adjustment under tho contemplated amendment of 
saction 245. Tlio other specified relativ 5 should 1 
t 9 given permission to engage in employs. t if granted , ' 
extended voluntary dopnrturc (CO mzcorana u of April 27," 
197^, CO 242.1-? and 01 242.lC(c)vlj) and thus would ■ 


l)j and thus would 

c ■' • 

. * V* »*>.:* u* 1 - r- — • - -~f‘ I- ‘ 

• • - i vvV’^u; ; v «f * 


s 


t 








^idblood, Jr., Assotfj^ce^Di 
1 jConcnisstoner. Operations 


f *. - J rr ~ 

•• \‘ • -i- 


• • 1 ..•.'-.vjCfc- i 

■ fU ( 7 ^ . '.'V- i*"^ 

‘ Vipfe /fla/v ■ ZzJuJh (m- . . 

i .. V. As ■'£'■ 


jLzfcdfa 

• . fc ‘vTt. o- - ^ 


SWJSArV*.^;*.. . v ' . . 

>•£ -* 3 . pgt.be precluded fToa eligibility for edjU3tcent. \Aa 
< explained in itca .* aboyo tho labor certification pro- •■* 

. ■ vision would not be eppliceblo to inacdiate relative* t. - ’/ •■-. 

‘or proforence relatives. . . ..sT. s* ■’?&*»*+* 

**. • * •• ^* ; v.- ’■ •. 

• '-.9«' - Upon enactment of H.R. 931 and 982 into law policy -1 ■„ *% r 

' rr ?'^ i* • ' sot forth in lotter cf April 3, 1973, cad inplexer.tin^• ■ ; 

-j '.. '. instructions shall be considered superseded and cancelled. r ::y V 


*• 

* ' J ’**• 


'.*■ -c- '<**.■ 

' ♦' rJt'v' - 


CC; national Coircissloncr; 'Richnond, Virginia 

Twin Cities. Minnesota 


NE 50/2-P 


Kay 23, 1973 


TO: District Directors, Chiof Patrol Agents, Off icers-ii>-Cfcarge, ■. ...» . . 

. Northeast Region ‘ -1. '. . **• 

•*f>» .ir> ••' 4 - - 

The three page enclosure forwarded herowith is for your lafornatlon 
and.coapllaeco. * •**■ *. 1 \ •>%' 


Enclosure 


distribution: 


• District Directors 


• • . iW •■* • • -Jr*. .... r 

Chief Patrol Agents Officcrs-in-Chargc 


Boston 
.Buffalo 
Hartford _ 

• Kcraprh 
t'e? Vo-rl; 
Portland 
^t.'Albans 


Buffalo ;• - r * 

..Albany •. 

Koulton. • 1* . > v * 

\ . ^ : i ' I^rovidence . 

• ' - # »y •, .a . .• . , • * 

Ogdensbufg \s . ... .4 . ; : 


Swanton 


. . .. * r* • ,/ • ■ < 

: 'HP-.w * - Vs 

• ' . i >»v* 
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242.8 


OPERATIONS INSTRUCTIONS 


242.8 Tra nscription of testimony and decision . 
Deportation-hearing testimony need nor bo tran¬ 
scribed if the decision of the special inquiry of¬ 
ficer is final and permission to review or borrow a 
copy of it lias not been requested. 


rv 


I.;-.: 



When the special inquiry officer renders an oral 
decision, it chall not be transcribed unless it is 
appealed or certified, the respondent or the Serv¬ 
ice requests a copy, suspension of deportation is 
granted, or the cpecial inquiry officer deems tran¬ 
scription necessary. An oral decision shall be 

transcribed when the special inquiry officer grants .y . •, * 

an application which was denied by the district di- _ T*^.; _ \ "'** 

rector so that a copy nay be filed in the public v i 

reading room in accordance with 01 103.8. If the 
oral decision is not transcribed, the special in¬ 
quiry officer shall prepare and sign a memorandum 
for the file reflecting the date of hearing, that 
the decision was oral, that appeal was waived and a 
copy of the decision net requested, that the chains 
in the pr&er to show cause and lodged charges were 
or were not sustained, the aooli.cations filed, the 


J wv 


•••SAWS* wt 





I • i 


ported, and a succinct yet comprehensive denotation 
of the order, including the disposition of any ap¬ 
plications. 

242.10 Voluntary departure prior to corniceneemer t 
of hearing , (a) Authorization . Voluntary depar¬ 
ture may be granted to any alien who is statutorily 
eligible therefor (1) who is a native of foreign 
contiguous territory and is not within the purview 
of class (6)(ii) of this paragraph; or (2) whose 
application for extension of stay as a nonimmi- 
grant is being denied; or (3) who has voluntarily ... • .. 

surrendered himself to the Service; or (4) who ■ . • , 

presents a valid travel document and confirmed res¬ 
ervation for transportation out of the United 
States within 30 days; or (5) who is an F-l, F-2, 





«. ■’ a* 

• • *V .. * 


(4-25-73) 


Page 2864 
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ADVANCE 

OPERATION'S INSTRUCTIONS 242.10(a) 



» 



•.i 


l 


J-l, or J-2 nonimmigrant and who has lost such 
status solely because of a private bill introduced 
in his behalf; or (6> who is admissible to the 
United States as on immigrant and (i) who is not a 
native or citizen of foreign contiguoua territory, 
is an immediate relative of a United States citizen 
or is otherwise exempt from the numerical limita¬ 
tions on immigrant visa issuance, or has a priority 
date for an immigrant visa not more than 60 days 
later than the date shown in the latest Visa Office 
Bulletin, and has applied for an immigrant visa at 
an American consulate v;hich has accepted Jurisdic¬ 
tion over the case; or (ii) who is a native of an 
independent country of the Western Hemisphere or the 
Canal Zone, has been in the United '"tates since a 
date prior to April 11, 1973, and who on April 10, 
1973 was and continues to be an immediate relative 
of a United States citizen, or the unmarried son or 
unmarried daughter of a United StateG citizen, or 
the spouse or unmarried son or unmarried daughter of 
a lawful permanent resident alien; or (7) any alien 
who has been granted acylum and who has not been 
granted parole status or a ntay of deportation; or 
(8) in whose care the district director line deter¬ 
mined there are compelling factors warranting grant 

vnlnnfflvv rtomirtiir* f caH Tl 



In cases within the jurisdiction of investigations, 
the authority cf the district of'.'icer in charge of 
investigations or the officer in charge under 6 Cm 
242.5 to grant or revoke voluntary departure prior 
to the commencement of hearing shall Dot be re¬ 
de legated. The authority of chief patrol agents 
shall not be rcdclegated. 


) The respondent's 'nonimmigrant visa shall be can¬ 
celled, or his border crossing card voided, upon 
his acceptance of a grant of voluntary departure 
prior to the inctltution of deportation proceedings 


* \ 
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Uay 10, 1972 
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CO 703.876 


Dear Ur. Smith: ' . 

This Is with rcforcnce to your communication of March 25, 1972, 
with attached letter from Mr. Edward L. Kuahner concerning the case of 
Ur. Ricardo Gomez. 

Ur; Gomes Is n 29-ycar-old native of Paraguay. Re currently 
resides at 27 Riclcliffo RoadBuffalo, How Vorl:. Ko was admitted to 
the United Stetos as n visitor on July 24, 1971, for o period of six 
months. On August 14, 1971, he married Lidia Casco, a native of 
Paraguay. His wife was admitted to the United States on January 14, 
1971, for permanent residence. She caro to the United States to 
assume employment as a live-in domestic with Mr. Abraham Greenbaun 
o' 27 Radcliffo Road, Buffalo, Hew York. Mr. Greenbaun has reported 
his position to bo that of plant manager for p. Shuman & Sons of 
Depcw, Hew York. On September 13, 1971, Mr. Co:.fez began unauthorized 
employment with the sane firm os a plastic extruder operator helper 

•• ¥••»••• i.w m* • 

Ur. Gomez has applied for an immigrant visa at the United States 
Consulate in Toronto, Canada. Ilia priority date io August 31, 1971. 
The latest visa nfftre bulletin reporting the nvailebility of 
immigrant visa nttnhors chows that visa numbers allocated for issuance 
in May of 1972 under the Western Hemisphere limitation were for 
applicants with priority dates earlier than Beccmber 1, 1970. Con¬ 
sequently, Mr. Gor.iex ctill faces a lengthy wait before a vice number 
becomes available to him. 

ThV position in which Mr. Gamez finds himself is one which has 
developed since July 1, 1SS3, the effective dato of the numerical 
limitation placed by Congress on immigration from the Western 
Kosiisphare. Before July 1, 19GS, visas were immediately available 
to natives of the Western Hemisphere who had labor certifications or 
wore exempted, no Mr. Gomes in, and the Service normally permitted 
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olicns already In the United States to rcnaln while awaiting tho 
processing of their vt3n applications. However, after July 1, 1968, 

>.iio numerical limitation became oversubscribed, resulting in a 
waiting list which has gradually grown longer. It become aoparent 
that the Service policy of permitting aliens to remain in the United 
States awaiting visa issuance encouraged aliens to como to the 
United States, ostensibly to visit, but with the concealed intent to 
establish a priority date usually through unauthorized employment, 
and then on the basis thereof, request authorisation to continue in 
thoir employment while awaiting visa issuance. Recognising this 
developing situation and in consideration of other developments, 
including the concern for tho mounting illegal alien problem, the 
Service changed its general policy. Now tho Service permits only 
thoso aliens to stay Jn the United States awaiting visa Issuance in 
whoso case issuance can be oxnoctcd within 60 days. This policy 
encompasses certain close relatives of citizens of tho United States, 
since in thoir cases, Congress provided for an exemption from the 
numerical limitation. Congress did not, however, extend this exemption 
to relatives of permanent resident aliens. Congress has also seen 
fit to preclude natives of the Western Hemisphere, with the exception 
of cortaln refugees, from acquiring permanent resident status while 
in tho United States. 

Whilo our gcnoral policy does not pormit.Mr. Gomez to remain 
in tho United States to await a visa number, if thoro are some 
unusual clrcun.str.nco3 which would make his departure unusually harsh 
at this time, lie may request a te-iporary stay. The epplicatlon for 
such stay should be made to tho District Director of our ijuifalo, 

Now York office and should sot forth all of the facts and substantia¬ 
ting evidence tending to show the unusual hardship. Tho District 
Director will give tho application his ,'ull consideration. 

Sincerely?. 


i 
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Honorable Henry P. Smith, III 
House of Representatives^, 
V/nsr.ington, D.C. 20515 

Enclosure 


Raymond F. Farrell 
Commissioner 

stamped “ Signed and Forwarded 
May 10, 1972 


cc: D..1. BUFFALO, NEW YORK. Re; Ricardo GOMEZ - A19 360 496 
For your information and fllo 

(Leary) CJL:V<?0:sr.d 

cc: Regional Commissioner, Burlington, Vt.-NERO- 
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UNITED STATES GOVERNMENT 

Memorandum 


TO . Solomon Marks, District Director, 
Now York 






NE 242.9-P 
NE 243-P 

DATE: June 9, 1972 


FftOM : Socrate3 P. Zolotas, Regional Commissioner, 

Burlington 

SUBJECT: Relatives of Western Hemisphere Resident Aliens 


H»ero is attached r. copy of a lotter from the Commissioner to 
Congressman Smith dated May 10, 1972 which sets forth the Service 
policy concerning nllowing relatives of permanent resident 
Western Hemisphere aliens to remain in the United States while 
th°7 process applications for visas abroad. It is understood 
.that your policy is at variance with the Service policy, in that 
you allow spouses of such resident aliens to remain in tho 
United States while their visa applications are being processed 
without regard to whether the "compelling factoro” mentioned in 
0.1. 242.10(p.) (G) aro present. 

You should immadiately conform to the stated Service policy for 
all cases in which you are not already committed to allow the 
aliens to remain. 


W«t..S/*OIJUUU, 


Attachment 
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Buy US. Sminis Bonds Regularly on the Payroll Savings Plan 
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U.S. HOUSE Or REPRESENTATIVES 

COMMITTEE ON THl JUOICIAHV 

Washington, D.C. 20515 
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June 27, 1972 
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Jkjnoreble Raymond F. Farrell, towdssion^.. 

Inrdgration and Naturalization Servipa■ ' 

Denar'crent of Justice B / P /'-'•' * - 

*7119 D Street, N. E. . / / • 

■ v ' Washington, D. C. 20536 

* . f •/ • • 

• pia.-ir Mr. Cornrissioner: • ... 

• Ksarir-ci conta*=a by this ' 

, , . , . . i.x.« b > C'\n r^ r’ft nT'rr'.tllCG 

jut.% :«> t-ho Slinnt>l«44li\.U^J w —~ «r •• 

iiita** w—w — • • • , .f .erirnii'i and ccrtoin rviuivco v^a. *■* ,w * 

of routinely permitting alien - Smidb vati i their visa 

Western llesaisphere to rests in on «*=• iuatifiab i e . Those non-rosident 
priority ^tes.arc ^ wli > y ud jrcr,i- 

aliens ana u». i u - —- \ :, v . rf - ;;;>oujcl not be .il.iov.ea ro 

denes of the United States, ana tlv.ir. nu - ^ ^ - that tliis practice 

increase further. **«*“£« ^ e aii^o liavc already been 
be terminated vilu availability be alidad to stay 

granted oarmiawhich the privilege was given 
if they maintain tne quaii-icuu- 

originally. % • . . 

The Suhcar.Tvittee is of ^V 3 * 3 ^!*?iv^'^jc^nToi (a) (15) (H) (i), are 
• oration and Nationality Act, pa*'7^«cnal.s to the united 

by United States 

residents. 

! • Kindest regards. 


.. i 


t 

-*» A " \ 


Sincerely, 

;■ /• y 

{i J/ ) 

TVin< W. M3UTUC>,.»JW. 
Cicirmin 
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date: July 17, 1972. 


VJMTr.D STATES GOVERNMENT 

Memorandum ", .. u : - 00242.1.? ,: 

: • -1* -. 
All Regional Commissioners ; 

TO :All District Directors • ^ 1972. 

. . . 'All Hies Control Cilices _ -V- • »*"** ' r . * 

*•*•*.* 

* * t .. **.*f * *. . .*..*• >• 

;..or.t :‘Associato Commissioner •' 

■' Operations ' V 

i * 

jUMjj'cr; Voluntary Departure for members of the professions and persons hav¬ 
ing exceptional ability in the sciences or arts "(PSA} 11 ; and for certain 
V/cstern Hemisphere natives. ' ! 

1 ■ ’ 

1 It haj become apparent that unlawful employment of nonresident aliens 

in the United States has been having an increasingly unfavorable effect 
on the domestic job market. Hearings conducted by Subcommittee No. 1 
' of the Houses of Representatives Committee on the Judiciary over the 
'- - past year have tended to emphasize that fact, and the Subcommittee nas 

• • now recommended to the Scrvic 2 that the practice be terminated ox 

routinely permitting alien professionals and certain Y/estern Hemisphere 
1 ' ' natives to remain in the United States pending the availability of immi- 
• grant visas. , 


j t.. 
I ~j 


The Service has arr^nt^ri fv»« r:ccrxa'.xr.ft*..v..4. 

h.giy, OI Z.i2. iuta;io; is terminated effective July 31. 1972, except for 

the following: . • • 

, • / , . 

. • , ■ r* • 

1,- An alien already in voluntary departure status under 

^ that Operations Instruction. , ’ • 

* * . . , 

- - 2. \ A u PSA n alien in the United States on Jaly 31, 1972, 

; .' for whom an approved third or oixth preference petition 

was filed on or before that date. *■ ( ,, 

i • " 

3. A "PSA 1 * native of an independent V/ectern Hemisphere 
country or of the Canal Zone who is in the United States 
•on July 31, 1972, and who had applied for an immigrant 
visa on or before that date. • > 

Authorization for voluntary departure for such excepted aliens shall 
continue only for so long as the related petitions and visa applications 
remain valid and the aliens retain "PSA" eligibility. Similarly, such 
cxccntcd aliens shall continue eligible for advance parole as presently 
provided. Nothing in this memorandum io intended to affect thcjjrant , 
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of voluntary departure to any alien eligible for that privilege on other 

«rrr;, tC> Pri;Cludu f, ' mporar >' admission of and extension of stay 
°X PSA. aliens in accordance with section 101 (a)(lT>)(H)(i) of the Act. 

On and after July 31, 1972, a native of the Western Hemisphere who is- 
the spouse, parent, or child of an alien lawfully admitted for perma¬ 
nent residence will not routinely be granted extended departure time to ■ 
await visa issuance. The foregoing relationships, in and of themselves 
arc not to be considered a basis for granting extended departure time. ’ 
On. those aliens within the purview of OI 242. 10(a)(7) will be permitted 
extended departure time to await visa issuance. Those cases granted 
this privilege prior to July 31, 1972, will be continued in their present 
status without regard to the new criteria. However, the foregoing docs 
not preclude a stay of departure in these cases under OI 242. 10(a)(8) 
when compelling factors warranting favorable consideration-are present 
Sta>s under t.us category are to be granted for so long as the‘comp-llme 

*?' . r ! 8 . ard, 1 SC ? f Whcn visa l°suance could be expected. 
vhctUer or* "noVcompe'ihng*^ Zctari ntprenZC'*™™ * 

The Association of Immigration and Nationality Lawyers, the American 
Councilor Voluntary Agencies for Foreign Service, Inc., and the 
National Association for Foreign Student Affairs have been furnished a 
copy of this memorandum. District Directors should notify all inter¬ 
ested local organization in accordance with the sample attached. 
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Attachment 


LlSlkl'v ,* Dir-.c*^ i c 

;S nfcsyai " 

Jut.2g' n?> - 

V, •** 1 
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AMERICAN IMMIGRATION AND 




CITIZENSHIP CONFERENCE 

509 MADISON AVENUE • NEW YORK, N. Y, 10022 


April 2, 1573 


Scecial Bulletin No. 9 


' CONGRESSMAN RODINO ASX3 FCR DELA Y OP 
ENFORCED DEPARTURE C? CERTAIN WESTERN HEMISgRSRS ALIENS 


c.rvirf* 4 iQ 'R S ' Vol> XVI11 ' r ' T °’ k > th * Migration and Naturalisation 

^tionLi^L ^ ti0a ,? f the E0U3C Judiciar y Subcommittee on Immigration and ' ' 
rl‘S^ thJ F °f C 7 of 6-^t.lns automatic deferred departure status for 

VivSJ professional classes, and natives of the Western Henisrhere with close 

i- fftS iS t Q rel f tiVC3 13 the United s ^te3. Noting that Subcommittee No. 1 
L i COt ariC5 3ew l£ S-'-slatioa regarding the Western Eemisrhere 

SJrt to ZoTTT’ /; F " diC !: Cfcair;;:ai1 ° f the House Judiciary 

5 £S rtTwi^ss^r “ 4 ,, “ ur,ai “ ti,a ' »- ? 


Dear Mr. Commissioner: 


I aa sure you are avars that the Members of Subcommittee No. I of this 
Committee are conmencina ext^n^-tv» .. ■* . . . . 

• cfaMtA -. . --o———*■>** ““iuccu W 

. .**-- w »j 3 «« i«jx- tee western hemisphere. 


My bill, H.R. 98l, to Emend the Immigration and Nationality Act In that 

respect is under active consideration by +Vt 5 Subcommittee. v ___ 

their diligence and their avareness of the need for silch legl^Utlonrit 
H ^^islaticn equalizing the two hemisphere Sni 

the f Co^7eas. tCd UF ° a b7 ^ Co=flifctee duric S the current'session of 


adlSsSX/o/nt^ COU W lsd J. ,i r h the fact that legislation permitting the 
01 statu- Ox certain natives of the Western Hemisphere has El¬ 
be li eve i-hcTvnn 5 ia/3rcolj, .* 3 ? orted to tbe House of Representatives, I 
believe .hat you should consider issuing instructions to your Field Offices 

to aelay enforcing departure of natives of the Western Hemisphere who are 

Natlonality^ct'^th “ deI ' ±n23 in 8ectioa 201(b) of the Immigration and “ 

A toe uc=arried son3 °r daughters of United States citizens: 
° r parried son or daughter of an alien who has been law¬ 
fully admitted to the United States for permanent residence. 


L! e nnobT a a a >,F at ?° U . WlU 351-55 that cour = e of action will allevi- 

rll Sin-'af fL^f. IT T intCrCSt of hunanit y oe better served. 

iatio^ i^ t^f fSd of iLigr^Uor^"' iD ^ COR9lderatl ° a ° f l55is - 


Kindest regards. 


Sincerely, 


(signed) PITER W. RODINO, JR. 
Chaima/' 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

ROUOI.PHS KOFL, F.MIRI5 -TOEL, EDDY ANTOINE PETI., 
and YANICK PETIT, on Pehalr of Themselves, a nc - 
all Aliens in the United States similarly 
situated. 

Plaintiffs, 

• h 

^-against- 

JAMES F. GREEN, as Commissioner of the 
Immigration 6 Naturalization Service, and 
SOL fiAP.KS, as New York District Director 
of the United States Immigration & natura¬ 
lization Service, 

Defendants. 


APPEARANCES : 


FRIED FRAGOHEN S DEL REY, P.C. 
Attorneys for Plaintiffs 
515 Madison AVar.ue 
New York, N.Y. 10022 

AUSTIN T. FRAGCHF.M, JR., ESQ. 
MARTIN L. R0TIIS7EIN, ESQ. 

Of Counsel 


PAUL J. CURRAN, ESQ. 

United States Attorney for the 
Southern District of'New York 
United States Courthouse 
Foley Square 
Hsw York, N.Y„ 10007 

STANLEY H, VALLUESTEIIi, ESQ. 

Spool*! Assistant United States Attorney 
JOSEPH P. flATlRO, ESQ. 

AaoifJtent United States Attorney 
Of Counsel 


t OPINIO?! 


: 73 Civ.’ 
_ 3682 



MLcO 

U.S. DIS7P.ICT COURT 

a_ Fe 8 8 II su 

s.ir.or n.r. 






GAGLI.Y13X, 0- J* 


7 hio is an notion by Rodolphc Hool, h'niris Noel, 

Eddy Antoine Petit and Yaniek Petit on behalf of themselves 
and other aliens similarly situated challenging the policy 
of the Immigration am’ Naturalisation Service (he* ..inaf _er 
the Service) which denies to Western Her.iisohcre aliens 
carried to pemanent resident aliens and il.legally in this 
country awaiting issuance of a visa the discretionary relief 
of an extended departure date. Recent upon a showing of con- 
pelling factors. By ootion for a preliminary injunction 
pursuant to Rule 65 of the Te-leral Rules of Civil Procedure 
plaintiffs seek an order restraining the deportation of Ro- 
dolphe Noel and Eddy Antoine Petit and restraining the im¬ 
plementation of the policy rending the determination of this 
declaratory judgment action. The motion for preliminary - c 
lief is denied upon examination of the affidavits submitted 
by the parties. Don e v« _P^ejn>;_Un.-T atIona 1 Bank , 4G1 F.2d 873, 
070 (2d Cir. 1972). 

P.odolpha Noel, a native and citisen of Haiti, was 
admitted to this country as a non-immigrant visitor in May, 
1S69 on a two month temporary basis. Having remained longe_ 
than permitted. Heel was eventually apprehended by the Service 
on June 15, 1372, and deportation proceedings against him woro 
commenced the following day. During the course of the proceed 
ings, Noel applied for and van granted tho discretionary relie 
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* 

of voluntary departure pursuant to which ho was to depart by 
September 27, 1072, or, failing to do so, a deportation order 
to. Haiti would become effective. A warrant of deportation 
was issued, effective August 21, 107.1, when Neel failed to 
comply with the order. Cn August 20, 1973 Noel requested 
the District Director to extend the date for his voluntary 
departure or. the basis of his marriage on April 19, 1073 
to plaintiff, Mrs. Emiris Noel, a permanent resident alien 
of the United States until such time as a visa became avail¬ 
able. The application was denied. 

Plaintiff, Eddy Antoine Petit, a native and citiaen 
of Haiti, is also presently subject to a warrant of deportation 
Similarly admitted for two months as a non-immigrant visitor 
in August, 1970, retit remained longer than permitted, and he 
was apprehended by the Service on June 7, 1973. At his de¬ 
portation hearing. Petit also applied for and was granted tha 
discretionary relief of voluntary departure. Ho was given 
thirty dayB in which to leave, or in the alternative, an order 
of deportation to Haiti would issue. Trior to the expiration 
of the thirty day period, retit married plaintiff, firs. Yanich 
Petit on June 25, 1973. Proceeding on the came basic a3 plain¬ 
tiff Wool, Petit made an application for suspension of volun¬ 
tary departure until a visa became available. Petit's request 
yes deniod, and departure vaa oet for July 27, 1973. Follow¬ 
ing hi3 failure to depart, the Service issued a warrant on 
deportation effective September 5, 1973. Deportation of both 
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Iloel and Petit has teen voluntarily stayed by the Service 

pending decision on thin notion. 

Section 2.14(e) of the miration and Nationality 

,. ct , 3 U.S.C. 51254 (c), provides that in the course of a 

n r.'3V aoplv for the privilege 

deportation proceeding an all*-. Y ■ 

•f voluntary departure. The Peculations perrit the Spec.- 

Inquiry Officer in his discretion to specify the tl* 

B r « » 52 44.1 (1073). "*u- 

vhich the alien must depart, e ...... - 

thoritv to extend the tine within which to deport -lur-tar- Y 
epecified initially by a special inquiry officer or the Eoar 

• n i.ion n f the district director." 
is within the sole jurisdiction o. t. 

8 C.F.R. 5244.2 (1973) . 

to niticate the hard chip an order of deportation has 
on a v; e stern Hemisphere alien married to a permanent rcs-cen*. 
alien and illegally in this country, the District Director in 
K ew YorV. followed e policy free 19G3 through pert of 1272 of 
granting an extension of voluntary departure to those doport- 

able aliens pending issuance of a permanent vlsa.l However. 

.. ci-v ( -o—oittce on Immigration and ha- 
hearinca conducted by tha Subcotnari-uc 

tionality of the Houto of neprasentatlvos Comittee on the 
Judiciary in early 1972 revealed the adverse erfece tuch a 

v • ran dcr°otic labor market. . Moreover, 

policy was having cn -ho gut.-suai. 

by 1972 the largo numb or of parsons iron tno rf 3 .stw.-n Ro:n ~ 0 
phere seeking the United number of available vloaa resul-ed 
in a substantial waiting list. 2 Eased en this indorsation 






and a recommendation of tho Subcommittee's Chairman, Congress 
nan Peter W. Rodino/Jr., tha Service established guidelines 
with respebfc to extended voluntary departures effective Augus 
1..1972. Under tha altered policy, an alien’3 status of mar- 


Directors, mt al., July 17, 1972, p. 2. ~ 

In response to pending legislation introduced in 
Congress which will significantly change tha statu3 of Western 
Hemisphere aliens with respect to preference quotas 3 and ad-\. 
justnent of status,^ and upon the recommendation of Congressman 
Rodino, the Service announced on April 11, 1973 that V7ssterrr 


treated under tho policy affective August 1, 1972. 
vice maintained that thic notification v;ao adopted 


vmo are 
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already in the"United Stato3," but "not adopted as an invita¬ 
tion to aliens to thereafter er.tet this country." Sec Memo¬ 
randum, Associate Commissioner, Oporationa to Regional Com¬ 
missioner, San Pedro, California, May 16, 1973, p. 2. 

Under Section 201(b) of the Immigration end Nation¬ 
ality Act, 3 U.S.C. 51151(b), aliens who are the children, 
spouses or parents of United States citizens are classified 
as "immediate relatives" end nay bo granted immigrant visae 
without regard to numerical limitations or the hemisphere 
of origin. Once so classified, such relatives nay obtain a 
permanent vioa within a natter of months. Consequently,an 
alien spouse of a United States citizen is generally accorded 
an extension of voluntary departure pending issuance of a per- 
xaanent vi3a. 

Plaintiffs contend that the August 1, 1972 policy and 
its April 10, 1973 modification constitute: (1) an arbitrary, 
capricious and gross abuse of administrative discretion; (2) 
a violation of the constitutional guarantee of equal protection 
of laws; (3) a violation of the publication requirement of tho 
Administrative Procedure Act, 5 U.S.C. 5553; and (4) a violation 
of the constitutional principle of separation of powers, see 
Kllbourn v. Thompson , 103 U.S. 153, ISO (1331). 

"[T]ho two-fold requirement for a preliminary injunc¬ 
tion is a demonstration of probability of success on the merits 
and a showing that irreparable harm will result if such rolls? 
is denied,° G ulf s YT-storn Industries, Inc, v. The Great Atla.n - 


— -.."v/, • ... * 
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_ _ *nc f 2d 687, 692 (2d Cir. 
tic S Pacif ic Tea C c^anj^,__Inc. , 476 F.2Q 

^ . ¥ * , 

1973). .... 

First, plaintiffs paintnln that tho differences In 

tTeatoent batmen alien spouses of United States citizens and 
alien spouses of permanent resident aliens, and within the 
latter category. between aliens present in the country and 
Parried as of April 10. 1013 and those who arrive or tarry . 
after that,date constitute e gross abuse of discretion and 
«, unlawful. The second Circuit bus held that In tho grant 
or refusal"of voluntary departure, the Service end the aduin- 
ietrator pay establish groups of persons entitled to discre¬ 
tionary relief so long as the classifications arc rationally 
related to the statutory cchene. PuohieiLV^Sibnej;. 332 P. J 
supu. 790 (S.b.tny.), affd ect curiae. «« P.Zd 1305 (23 
Cir. 1971), cert, denied, 303 U.S. 919 (.1972), Pooh Kcng _UsH 
■■ and baturalll atlon^ervl^o. 435 F.2d 723 (2d 

Cir. 1970); tan Tat S in v. rsperrp/. 334 P.2d 999 (2d Cir. 


1964). 

^ The treatoant of carried Western Eenisphora aliens — 
for purposes of ortended voluntary departure on the basis oZ . . 
classification of szeuao is rsaasnaulo an view o. t— o 
sehor.e which places no Emigrant visa quota on suousas oZ eiti- - • 
sens, but tecoses a r.unarical imitation on spouses of ps._a^ 7*’ 
ent resident aliens. In practical toms, the apparent diffarsr.es 
in tiro required to obtain a paraanar.t visa substantiates tho . . 

differentiation. Furthamor-a, it in cartainly within the 
sarvico's discretion to conclude that other considerations nay . 
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at soma tine warrant lenient treatment, but that to grant it 
in all situations would encourage aliens to enter illegally, 
and acquire the status, and would open a loophole in dis¬ 
regard of the statute. 

Plaintiffs second argument is that the two classi¬ 
fications in issue deny plaintiffs the constitutional guarantee 
of equal protection of the laws. In Por^. v^heJ£maWo_o^ 
Bell o Terre , 476 F.2d 805 (2d Cir.) rehearing en banc denied, 
prob. juris, noted, 42 U.S.L.W. 3226 (U.S. October 15, 1973) 

(Mo. 191) , the Second Circuit held that: "If the classifica¬ 
tion, upon review of facto bearing upon the foregoing relevant 
factors, is bhovn to have a substantial relationship to a lev- • 
ful objective and is not void for other reasons, such as over¬ 
breadth, it v/ill be uphold." 476 F.2d at 814. Distinctions 
drawn for the purpose of granting stays of deportation have con¬ 
sistently passed constitutional winter in this Circuit. Fuchlov 
v. Gibney , surra , 332 F. Sup?, at 795? ^iJ-cation^ofJ^oiarv, 

307 F. SUP?. 213 (S.D.H.V. 1969) (Waiafolfl. J • ) f see 
y. Immigration and iinturnlitstion Service , 432 ?.2d 429 (2d 
Cir.), cert, denied , 401 U.S. 921 (1971)? Kitai,v. Irrrigre.tigji 
and Unturalication S ervice , 343 ?.2d 4 ij 5 (2d 
denied , 302 U.S. 015 (1965); accord, gargigg v ’ 

Uatur alia ah ion S rtu L ea, 420 F.2d 1179 (5th Cir. 1959) .Jy 
classification in this case aro no lcs3 substantially rotated 
to th 3 statutory schema which treats rolativos of citiccna 
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differcntly from relatives of permanent resident aliens than 
those classifications based on other statutory distinctions 
vhich distinguish between the nature of the work one per¬ 
forms, see DucVley v. Gj.bney, su pra , or the citizenship o£ 
one’s parents, see ^Plication o_f_r.mo<!ry, su pra.Xls 

Third, plaintiffs contend that the August 1, 1972 

♦ 

policy and April 10, 1973 modification are invalid since the 
Service failed to publish the "rules" on thirty days’ notice 
in accordance with the provisions of the Administrative Pro¬ 
cedure Act, 5 U.S.C. 5553 (b), W>. Under the test set forth 
in Lew io-Mota v. S ecret ary of Labor , 469 F.2d 475 (2cl Cir. 

1972) , whether given instructions are to bo considered ft rule 
under 5 U.S.C. 5551(4) or within the exception for a "general 
statement of policy" under 5 U.S.C. 5553(b), the Court must 
look to the "substantial impact of the action" on the exist- 
ing righto end obligations of the parties."- 469 F.2d at 492. 

In Lewis-Hota , aliens admitted to this country with labor certi¬ 
fications based on a precertified list of jobs in short supply 
found themselves no longer certified (after their temporary 
visa 3 expired) following the Secretary of Labor’s suspension 
of the precertified lists without notice. The court invalidated 
the rule based on trie Service’s failure to publish it on thirty 
days’ notice. Neither at the time tho instructions were altered 
on August 1, 1972, nor at the tine tho Service determined to 
grant the benefit to those aliens who wore already in the countr 





7 7 * 


and married to a permanent resident alien on April 10. 1973. 
vorc plaintiffs Noel and Petit carried to permanent resident 
aliens. In fact, each rr.ay still be entitled under the Regu¬ 
lations to a deferred voluntary departure on the basis of 
hardship, in the discretion of the district director, os 
any deportable alien vhether married or not. 0 C.F.P.. F5 *44.1 
and 244.2 (1973). 

plaintiffs’ final argument that the Gar/ico aodicated 
its statutory responsibility to the Chairman of the Sulcommittee 
on Immigration and Nationality in violation of the constitutional 
principle of separation of powers falls wide of the nark. hnile 
it is conceded that the Chairman made certain recommendations 
to the Service based on information gathered during congressional 
hearings, correspondence from the Service indicated that 
the extent followed, the changes in the instructions were based 
on the information provided, and not upon an order from the 
Uouno Subcommittee . 5 

Upon review of plaintiffs’ arguments, the probability 
of ultimata success on the merits is not sufficiently likely to 
warrant the preliminary relief requested. Accordingly, the 
motion for a preliminary injunction is denied. 

So Ordered. 


U.S.D.J. 


Dated? New York, Now York 
February 6, 1974. 
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FOOTNOTES 


'• V. * ; f ,'•*' * - - 
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•’ . . J i v. » - 

V •» 1 

«* v- - r .\ • - 

• • \ z 


1. The affidavits of the parties arc unclear no to 
vhat periods of tirr.o a formal poliev to grant deferred de¬ 
parture wa 3 effective crier to 1972. It is certain, however, 
that New York's District Director routinely granted lenient 
treatment. (Govarment' a Enhibit ?i, Letter Regional Cn* 
rtiscioncr, Burlington, Vermont to District Director, I!aw 
York, June 9, 1972). Tor purposo3 of this ration it is 
unnecessary to datemir.o whether a policy of leniency vr.as 
consistently followed by district directors prior to July 
31, 1972, or whether inconsistent policies vero followed 
by district directors in the exercise cf their discretion. 

c 2. Under the onandrfints to the Immigration end 

Nationality Act in 19G3, T'estcm renisphera aliens mo 
treated separately for purposes of permanent visas from 
tho rest of the world, and a numerical limitation is es¬ 
tablished to be filled on e first cere, first served basis. . 
Section 101 (a) (27) and 201(e) c£ the Itrnzgraticn and :7a- 


' from tho Secretary of Labor to the effect that entry will ‘ *• 
rot. adversely affect the dementia labor r.nrfcot. ^restem 
1'eni.cehera aliens who are p^ronte. ceruses cr children of 
United States citineas or of permanent resident aliens ere , 
emcnoted from this requirement. Section 212(a)(14) of tin • I 

Immigration end Nationality Act,' 0 U.S.C. 01102(e) (14). ' . 

17k ether certified er encepted frer. certification, issuance 
o? .vises to .Uretern hemisphere aliens is subject to -time. . • . '! V -* 

numerical limitations in tho ctatruto. 

3. • Under pronaced n.n* 931, the t-rri snpnrate quotas*. -• 
for re stem' u^niephera aliens tvnd •’rocldwido” .alien s would he • • •: 


'.trill apply to ran tern rm sphere aliens r.o “roll. Under her? • 
prececal/ iromdlato roloMvea of pomaaoh:: resident aliens •*' < 
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jUNITED STATES DISTRICT COURT 
'SOUTHERN DISTRICT OF NEW YORK 


RODOLPHE NOEL, EMIRIS NOEL, 
EDDY ANTOINE PETIT, and 
|YANICK PETIT, On Behalf of 
-iThemselves, and All Aliens in 
the United States Similarly 
.Situated, 


Plaintiffs, 


JAMES F. GREEN, As Commissioner 
of the Immigration & Naturalization 
Service, and SOL MARKS, as New York 
District Director of the United 
States Immigration & Naturalization 
Service, 
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NOTICE OF APPEAL 
File No. 73C3682 LPG 


Plaintiffs RODOLPHE NOEL, EMIRIS NOEL, EDDY ANTOINE 
jPETIT, and YANICK PETIT, hereby appeal to the U.S. Court of Appeals 
|for the Second Circuit from the Order of Hon. Lee Gagliardi, 
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lUnited States District Judge, entered in this Action on the 8th 
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